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JURISDICTION OVER TITLE OF ABSENT OWNER 
IN A CHATTEL 


N 1875, one Baker, in New York, mortgaged a pair of horses 
to Edgerly, and the mortgage was duly recorded. The deed 
contained a clause giving Edgerly a right to possession of the 
horses if Baker should remove them. Baker did in fact take the 
horses without Edgerly’s knowledge to Canada; there, after cer- 
tain intermediate transactions, they were sold to Bush, a New 
Yorker, under circumstances which by the law of Canada gave 
Bush the legal title. Bush returned to New York, leaving the 
horses in Canada. Edgerly demanded the horses of Bush and on 
Bush’s refusal to give them up Edgerly brought an action for an 
alleged conversion. The case went to the Court of Appeals which 
affirmed a judgment for the plaintiff.* 

The opinion of Chief Judge Folger is not a satisfactory one. It 
is full of curious and obsolete notions, and avoids any specifica- 
tion of reasons. The nearest approach to any ground of decision 
is in the form of a doubt: 


“We doubt whether, in a case like this, where, after a title to property 
has been acquired by the law of the domicile of the vendor, and of 
the situs of the thing, and of the forum in which the parties stand, in 
a contest between citizens of the State of that forum, it has ever been 
adjudged that such title has been divested by the surreptitious removal 
of the thing into another State, and a sale of it there under different 
laws.” 





1 Edgerly v. Bush, 81 N. Y. 199, 205 (1880). 
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This extract seems to allege several reasons without alleging 
that any one alone is enough to justify the decision: 

(1) As to the acquisition of the plaintiff’s title, whatever be the 
bearing on it of the domicil of the vendor and the forum in which 
the question comes up, it is certainly enough that it passed by the 
law of the situs of the thing at the time.’ 

(2) It would seem that the court would not deal more harshly 
with its own citizen as a defendant than it would with a stranger, 
and therefore that this being a contest between two citizens of 
New York would not affect the decision. Certainly all authority 
is against the idea that the question of title would have been dif- 
ferently decided if the defendant had not been a citizen of New 
York.* Nor should the plaintiff’s citizenship be allowed to affect 
his title.* 

(3) The fact that the law of Canada with respect to the passing 
of title differs from the law of New York is not in itself enough to 
justify New York in giving no recognition to the Canadian title. 
In many decisions a title acquired abroad under a law different 
from that of the forum and regarded by the forum as quite against 
its policy has nevertheless been recognized as valid.° In a few 
cases, to be sure, recognition has been refused to a title validly ac- 
quired abroad, on the ground that to recognize it would be con- 
trary to the public policy of the state.* These cases do not repre- 
sent the weight of authority, but it is to be noticed that the policy 
involved was not connected with the original acquisition of title. 
The policy was concerned with the protection of purchasers or 
creditors within the state of the forum from the results of conceal- 
ing the title (by putting possession and what by the law of the 





2 Cammell v. Sewell, 5 H. & N. 728 (1860); Waters v. Barton, 1 Cold. 450 
(Tenn, 1860) ; Emery v. Clough, 63 N. H. 552, 4 Atl. 796 (1885). 

8 Adams v. Broughton, 13 Ala. 731 (1848) ; Cleveland Machine Works v. Lang, 
67 N. H. 348, 31 Atl. 20 (1892). 

* Security Trust Co. v. Dodd, Mead & Co., 173 U. S. 624 (1899). But see 
Haltom v. Nichols & Shepard Co., 64 Okla. 184, 166 Pac. 745 (10917). 

5 Stern v. Drew, 285 Fed. 925 (Ct. of App. D. C. 1922) ; Public Parks Amuse- 
ment Co. v. Embree-McLean Co., 64 Ark. 20, 40 S. W. 582 (1897); Langworthy 
v. Little, 12 Cush. 109 (Mass. 1853); Rodecker v. Jannah, 125 Wash. 137, 215 
Pac. 364 (1923). 

6 Turnbull v. Cole, 70 Colo. 364, 201 Pac. 887 (1921) ; Delop v. Windsor, 26 La. 
Ann. 185 (1874), changed subsequently by statute; Bank v. Carr, 15 Pa. Super. Ct. 


346 (1900). 
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forum might be said to amount to the indicia of ownership into the 
hands of a bailee) from citizens of the state of the forum, into 
which the property was brought. No such situation existed in 
Edgeriy v. Bush; indeed, in the latter case, the horses were not 
brought into New York by the defendant, but still remained in 
Canada. 

It is indeed true that identity of law between New York and 
Canada, if it existed, would lead to a different result. Though the’ 
horses had been removed from New York clandestinely, yet if title 
had been passed in Canada by a transaction which would have 
passed title in New York, the former owner has no ground of 
complaint. If the Canadian law, for reasons which will be de- 
veloped later, does not apply, then New York law applies to the 
transaction, and ex hypothesi the same result is reached. This is 
illustrated by the case of Embericos v. Anglo-Austrian Bank.’ 
In that case a check was drawn in Roumania on a London bank 
and indorsed to the plaintiff, from whom it was stolen, carried into 
Austria, and cashed by an Austrian bank. The indorsement of 
the plaintiff’s name, then on it, had been forged. By the Austrian 
law cited in the case, and also by the Roumanian law,’ the title 
passed to the bank that cashed the check, though by the law of 
England title would not thus have passed. The Austrian bank 
duly transferred the check to the defendant, who was now sued 
for conversion of the check. The English court found for the 
defendant. 

(4) All other grounds having been eliminated, the case must be 
supported, if at all, on the ground of the “ surreptitious removal of 
the thing into another state.” 

That the knowledge of an owner of the removal of his chattel 
into another state makes a difference as to his claim to the chattel, 
in spite of the fact that by the law of the state into which the 
chattel is taken his title is divested, is plain from the cases. Many 





7 [1904] 2 K. B. 870. 

8 Cope or ComMERCE (1887) § 309: “ The bearer of a bill of exchange proves 
title to it by an uninterrupted series of endorsements ending in endorsement to 
him. . . . One who pays is not bound to look into the genuineness of the endorse- 
ments.” § 366: “All provisions applicable to endorsement — and payment of bills 
of exchange — are applicable to checks.” In the actual case no proof was made of 
the Roumanian law, and the case was treated by the court as if the theft had taken 
place in Austria. 
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if not most states, for instance, hold that when a mortgaged chattel 
or one sold on conditional sale is taken into another state with the 
consent of the mortgagee or vendor, the law of the latter state as 
to recording of the mortgage or conditional sale must be complied 
with; and that an attachment or a sale of the chattel by the mort- 
gagor or vendee in possession is governed by the law of the sec- 
ond state.° The same states, however, hold that where the chattel 

‘is taken into another state without the knowledge and against the 
will of the mortgagee or vendor, his title cannot be divested by 
the law of the second state *° unless the chattel has remained in the 
second state for the period of that state’s statute of limitations.” 
In other states, where the question arising after a removal con- 
sented to had not been decided, the court decided in favor of the 
mortgagee or vendor in case of a surreptitious removal, saying that 
it was not necessary to decide the other case.” 

In a Delaware case ** an automobile was sold in Massachusetts, 
title being validly retained by the vendor according to Massachu- 
setts law; the purchaser took the car into Pennsylvania and there 
sold it to a bona fide purchaser. By the law of Pennsylvania the 
second purchaser got a valid title as against the Massachusetts 
vendor. The original vendor claimed the car in Delaware. The 
court held that each transaction must be governed by the law of 
the state where it took place; and since the car was in Pennsyl- 





® Geiser Mfg. Co. v. Todd, 224 S. W. 1006 (Mo. App. 1920) ; Bradley v. King- 
man Co., 79 Neb. 144, 112 N. W. 346 (1907) ; Pennington County Bank v. Bauman, 
85 Neb. 226, 126 N. W. 654 (1910). 

10 Waters v. Cox, 2 Ill. App. 129 (1878) ; Armitage-Herschell Co. v. Potter, 93 
Ill. App. 602 (1901) ; Baldwin v. Hill, 4 Kan. App. 168, 46 Pac. 329 (1896); Fry 
Bros. v. Theobold, 205 Ky. 146, 265 S. W. 498 (1924); Taylor v. Boardman, 25 
Vt. 581 (1853) ; Rodecker v. Jannah, supra note 5; Studebaker Bros. Co. v. Mau, 
13 Wyo. 358, 80 Pac. 151 (1905). 

11 Howell v. Hair, 15 Ala. 194 (1849); Alexander v. Torrence, 6 Jones L. 260 
(N. C. 1858). 

12 Creelman Lumber Co. v. Lesh, 73 Ark. 16, 83 S. W. 320 (1904) ; Adams 
v. Fellers, 88 S. C. 212, 70 S. E. 722 (1911) ; Emerson-Brantingham Co. v. Ainslie, 
38 S. D. 472, 161 N. W. 1001 (1917). 

13 Fuller v. Webster, 28 Del. 538, 95 Atl. 335 (19015). The cases of Judy v. 
Evans, 10g Ill. App. 154 (1903), and Merz v. Stewart, 211 Ill. App: 508 (1918), 
seem to be governed by the same principle. These cases are often cited as opposed 
to the earlier cases from the same court, already cited, and as establishing the law 
of Illinois to the same effect as the Texas law hereafter cited. It does not appear in 
either case, however, that the vendor put any restriction on the place to which the 
vendee should take the goods. 
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vania at the time of the second transaction, the second purchaser’s 
title prevailed. In this case it did not appear that the vendor put 
any restriction on the use of the car by the purchaser. It is there- 
fore like any case of confiding goods to a bailee; the title of the 
bailor is subject to the law of any state into which the bailee 
chooses to take the goods. 

To the same effect is the English case of Cammell v. Sewell.** 
This was trover for certain lumber. The lumber, belonging to the 
plaintiff, had been shipped to him from Russia. The vessel took 
refuge in a Norwegian harbor but was wrecked and the lumber 
cast ashore. There it was sold by a legal transaction which passed 
good title by the law of Norway. The purchaser brought the lum- 
ber to England, where the plaintiff demanded possession from the 
purchaser, and on his refusal brought this action. In the course 
of the argument Chief Justice Cockburn put this significant ques- 
tion: “ If a person sends goods to a fore’gn country it may well be 
that he is bound by the law of that country; but here the goods 
were wrecked on the coast of Norway, and came there without 
the owner’s consent. Could the arrival of the goods there enlarge 
the captain’s authority? ” The court eventually held the Nor- 
wegian title good; but it will be noticed that the goods were en- 
trusted by the owner’s agent to the master, and that the master 
had voluntarily brought them within Norwegian territory before 
the wreck took place. 

There are, on the other hand, cases where the court of the second 
state has held that the title of the mortgagee or vendor is divested 
in the second state though the removal was surreptitious; but these 
cases are from a few states only and represent the opinion of 
a small minority.** With one exception, it will be noted, the cases 
are from Texas. They are cases where an automobile was sold in 
a neighboring state, title being validly reserved ‘by the vendor ac- 
cording to the law of the state of sale, and an agreement given not 
to remove the car from the state until full payment was made. The 
purchaser, without the vendor’s knowledge, removed the car into 
Texas and there sold it. The second purchaser got title under the 





14 5 H. & N. 728, 735 (1860). 

15 Turnbull v. Cole, supra note 6; Willys-Overland Co. v. Chapman, 206 S. W. 
978 (Tex. Civ. App. 1918); Chambers v. Consolidated Garage Co., 210 S. W. 565 
(Tex. Civ. App. 1919). 
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law of Texas; and it was held that this divested the foreign 
vendor’s title. 

The operation of the Texan doctrine illustrates its inconven- 
ience. It appears to be a regular course of business for a swindler 
to buy a motor car on credit in California or elsewhere, drive it 
into Texas, and sell or pledge it there. The original seller is help- 
less in the face of this practice; and Texas will doubtless continue 
full of willing bona fide buyers. That this result is most unfortu- 
nate from the point of view of commercial practice is clear. 

It may fairly be asserted that the great weight of authority sup- 
ports the rule which is consonant with our methods of business and 
our methods of thought: that is, that the law of a state into which 
chattels have been surreptitiously removed without the knowledge 
of an owner and against his will does not apply its law to divest 
the title of the absent owner. 

The question still remains, however, whether this is a rule of the 
common law of each state, so that if any state (like Texas) 
adopted a different view, a title thus vesting in that state would be 
recognized elsewhere; or whether it is a principle of jurisdiction, 


so that such a Texas-acquired title would be refused recognition in 
another state. 

This question has been considered by the Committee on the 
Conflict of Laws of the American Law Institute, and the conclu- 
sions of the Committee have been provisionally expressed in the 
following: *° 


“ Tf a chattel belonging to a person who is not a citizen of or domiciled 
in the state, is brought into the state without his consent, the state has no 
jurisdiction over his title to the chattel until he has had a reasonable op- 
portunity to remove it, or until the period of prescription in the state 
has run.” 


The comments added to this statement are as follows: 


“ (a) A state in which a chattel is has jurisdiction to deal with it in 
any way that does not divest the owner’s title. 

(b) A state in which a chattel is may not divest the owner’s title 
unless: 

(1) The owner is a citizen of or domiciled in the state; or 





16 AmeERICAN LAW InstTiTUTE, ConFLIcT oF LAws RESTATEMENT No. 2, § 52. 
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(2) It was in the state when the owner acquired title or he allows it 
to remain there after having a reasonable opportunity to take it out of 
the state; or 

(3) The owner allows it to be taken into the state; or 

(4) The owner places it in the hands of a bailee without express stipu- 
lation against taking it into the state, and the bailee takes it there; or 

(5) It remains in the state after the period of prescription has run in 
the state.” 


This section has met with as much opposition as support; and it 
has not been definitively accepted by the Institute itself or by its 
Council as a sound statement of law; nor has it been rejected. 

It is to be remembered that as used in the Restatement of the 
Conflict of Laws the word “ jurisdiction ” is defined to mean “ the 
power of a state to create rights which under the principles of 
the common law will be recognized as valid in other states ”; 
and in that sense the word is used in this article. 

The only authority which could control this question would be 
a decision of a court of a third state refusing to give effect to the 
legal rights acquired under a rule like the Texas rule. There are 
very few such decisions. The case first stated is an authority 
against the jurisdiction of Canada to divest the plaintiff’s title; 
and apparently it is the only direct authority on the subject. 

Such little authority as there is, therefore, is to the effect that a 
state has no jurisdiction over the title of an absent owner in a 
chattel which has been brought into the state without any act of 
his sufficient to submit his interest in the chattel to the jurisdiction 
of the state. And analogy and the reason of the thing are to the 
same effect. The argument may be stated in this way: 

(1) Ownership is a legalized relation between a person and a 
thing. The owner’s property does not exist in the thing alone, 
but in the person of the owner as well. It follows that: 

(2) Jurisdiction over the thing does not necessarily involve 
jurisdiction either over the person or over his interest in the thing. 
Usually the state in which a chattel is, has jurisdiction over the 
owner’s interest; for in the ordinary case the owner has submitted 
his interest to the jurisdiction of the state by belonging to or being 
in the state, or by permitting his chattel to be there, or by confid- 
ing it absolutely to another who permits it to be there. But if the 
owner has done nothing to submit his interest to the law of the 
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state where the thing is, there is no jurisdiction in that state to 
affect the rights of the absent person. The state may, to be sure, 
exercise jurisdiction over the thing, insofar as the owner’s interest 
is untouched. It may destroy the thing, thus destroying inci- 
dentally the owner’s interest in it; but it requires no jurisdiction 
to do so— a private wrongdoer may do the same. It may even 
postpone the owner’s claim to another person’s lien for repairs, 
as in an interesting Kansas case where a stolen car was wrecked, 
taken to a garage, and repaired, and the statutory lien was given 
precedence over the owner’s claim, at least to the extent that the 
repairs had increased the value of the wrecked car. But all this 
leaves the owner’s relation to the thing legally unimpaired.” 

(3) If the state where the thing is has no jurisdiction over the 
absent owner’s title, any provision of its law by which his interest 
as owner is affected will be given no force abroad. 


Joseph H. Beale. 


Harvarp Law ScHoot. 





17 Willys-Overland Co. v. Evans, 104 Kan. 632, 180 Pac. 235 (1919). 
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THE RATIONAL BASIS OF TRADEMARK 
PROTECTION 


* HERE is no part of the law which is more plastic than un- 

fair competition, and what was not reckoned an actionable 
wrong 25 years ago may have become such today.”* “ There is 
no fetish in the word ‘competition.’ The invocation of equity 
rests more vitally upon the unfairness.”* ‘ Many earlier dicta, 
probably some earlier decisions, are not now safe guides.” * These 
vigorous judicial expressions of impatience with the old theories 
of trademark protection are indicative of a desire to keep abreast 
of and to serve the needs of modern business. They reflect a con- 
sciousness of the need for breadth and liberality in coping with the 
progressive ingenuity of commercial depravity. But forward 
strides in trademark protection are being attained by appeals to 
“good conscience” and “ judicial sensibilities” rather than to 
strictly legal principles derived from a critical analysis of the real 
tort involved. Those “ judicial sensibilities,” however, are them- 
selves predicated upon certain historical preconceptions as to the 
nature and function of a trademark and as to the necessities for its 
protection. It is with the present validity and practical implica- 
- tions of these preconceptions that this paper is concerned. 


I 


The orthodox definition of “the primary and proper function of 
a trademark ” is that given by the Supreme Court of the United 
States in the leading case of Hanover Star Milling Co. v. Metcalf: 





1 Ely-Norris Safe Co. v. Mosler Safe Co., 7 F. (2d) 603, 604 (C. C. A. 2d, 
1925), per Learned Hand, J. See (1926) 26 Cot. L. Rev. 199; N. Y. L. J., Sept. 28, 
1926, at 2068. The decision of the Circuit Court of Appeals was reversed, on a 
different construction of the pleadings, in 47 Sup. Ct. 314 (U. S. 1927). 

2 Vogue Co. v. Thompson-Hudson Co., 300 Fed. 509, 512 (C. C. A. 6th, 1924), 
per Denison, J. 

8 Potter-Wrightington v. Ward Baking Co., 288 Fed. 597, 603 (D. Mass. 1923). 
See International News Service v. Associated Press, 248 U. S. 215, 240 (1918) ; Mar- 
garete Steiff, Inc. v. Bing, 215 Fed. 204, 206 (S. D. N. Y. 1914); Havana Cigar & 
Tobacco Factories, Ltd. v. Oddenino, 41 Rep. Pat. Cas. 47, 56 (1923). Cf. Haines, 
Efforts to Define Unfair Competition (1919) 29 YALE L. J. 1, 21. 
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“to identify the origin or ownership of the goods to which it is 
affixed.” * The “ origin or ownership ” so designated by a trade- 
mark must be the “ personal origin or ownership.” ° In order to 
test the adequacy of this definition, which has been used by the 
courts practically uniformly, with but the slightest variation of 
language and none of meaning,° it will be necessary to consider 
very briefly the actual usages of trade as well as certain historical 
data, with which the present writer has dealt more thoroughly 
elsewhere.” 

The modern trademark has two historical roots: (1) the pro- 
prietary mark, which was optionally but usually affixed to goods 
by the owner, either for the benefit of illiterate clerks or in order 
that in case of shipwreck or piracy the goods might be identified 
and reclaimed by the owner. This mark was essentially a mer- 
chant’s rather than a craftsman’s mark and had nothing to do with 
the source of production of the goods in question. (2) The regu- 
latory production mark, which was compulsorily affixed to goods 
by statute, administrative order or municipal or gild regulation, so 
that defective work might be traced to the guilty craftsman and 
heavily punished, or that “ foreign ” goods smuggled into an area 
over which a gild had a monopoly might be discovered and con- 
fiscated. This mark was a true mark of origin, designating as it 
did the actual producer of the goods. 

Four hundred years ago a trademark indicated either the origin 
or ownership of the goods to which it was affixed. To what extent 
does the trademark of today really function as either? Actually, 
not in the least! It has been repeatedly pointed out by the very 
courts that insist on defining trademarks in terms of ownership or 
origin that, owing to the ramifications of modern trade and the 
national and international distribution of goods from the manu- 
facturer through the jobber or importer and the retailer to the 
consumer, the source or origin of the goods bearing a well known 
trademark is seldom known to the consumer.* Over twenty years 





# 240 U. S. 403, 412 (1916). 

5 See Canal Co. v. Clark, 13 Wall. 311, 324 (U. S. 1871) ; Baglin v. Cusenier, 221 
U. S. 580, 591 (1011). 

® See authorities cited in ScHecHTER, THE HistoricaL FouNDATIONS OF THE LAW 
RELATING TO TRADE-MarkKSs (1925) 20. 

7 Ibid. cc. I-V. 

8 McLean v. Fleming, 96 U. S. 245 (1877) ; Rouss v. Winchester Co., 300 Fed. 
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ago it was pointed out by the Circuit Court of Appeals for the 
Seventh Circuit that “ we may safely take it for granted that not 
one in a thousand knowing of or desiring to purchase ‘ Baker’s 
Cocoa’ or ‘ Baker’s Chocolate’ know of Walter Baker & Co., 
Limited.” ° The same fact has been noted concerning ‘ Coca- 
Cola” *° and “ Yorkshire Relish.” ** With regard to the latter 
mark, Lord Justice Lindley said: 


“Persons may be misled and may mistake one class of goods for 
another, although they do not know the names of the makers of either. 
A person whose name is not known, but whose mark is imitated, is just 
as much injured in his trade as if his name was known as well as his 
mark. His mark, as used by him, has given a reputation to his goods. 
His trade depends greatly on such reputation. His mark sells his 
goods.” 3” 


A trademark may be affixed to goods by a manufacturer thou- 
sands of miles away from the consumer, or by an importer or job- 
ber who has not manufactured but merely selected the goods and 
put them on the local market,’* or by a commission merchant who 





706, 722-23 (C. C. A. 2d, 1924), certiorari denied, 266 U. S. 607 (1924) ; SCHECHTER, 
op. cit. supra note 6, at 149-50, and cases cited. 

An experiment tried some years ago on employees of Cheney Bros. showed (1) 
that 66.6% of the employees tested, identified certain products by well known trade- 
marks; but (2) that only 28.4% knew who made the products bearing these trade- 
marks; and (3) that 37.7% knew what the trademarks of the firms in question 
actually were. While this represents the result of but a single experiment in a single 
place, there can be no doubt that it accords with common experience and that it 
illustrates the archaism involved in defining trademarks in terms of ownership or 
origin. See ApamMs, ADVERTISING AND ITs MENTAL Laws (1922) 175-79. 

9 Walter Baker & Co., Ltd. v. Slack, 130 Fed. 514, 518 (C. C. A. 7th, 1904). 
See Rocers, Goop WixL, TrapE-Marxs AND UNFAIR TRADING (1914) 68. 

10 Coca-Cola Co. v. Koke Co., 254 U. S. 143, 146 (1920). 

11 In Birmingham Vinegar Brewery Co., Ltd. v. Powell, [1897] A. C. 710, 715, 
it was said, per Lord Herschell: “ In the present case it seems to me that ‘ Yorkshire 
Relish’ meant the manufacture of a particular person. I do not mean that in the 
minds of the public the name of the manufacturer was identified, but that it meant 
a particular manufacture, and that when a person sold ‘ Yorkshire Relish,’ as the 
defendants did, by selling it as ‘ Yorkshire Relish’ and calling it ‘ Yorkshire Relish,’ 
they represented to the public that it was that manufacture which was known as 
and by the name of ‘ Yorkshire Relish ’.” 

12 Powell v. Birmingham Vinegar Brewery Co., Ltd., 13 Rep. Pat. Cas. 235, 
250 (18096). 

13 See A. Bourjois & Co. v. Katzel, 260 U. S. 689, 692 (1923); Hughes v. 
Alfred H. Smith Co., 205 Fed. 302, 311 (S. D. N. Y. 1913); Nelson v. Winchell & 
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has not even selected the goods or rendered any service relating to 
them except to sell such as may have been sent to him by the 
owner.’* Moreover, during and since the Great War the mark of 
an alien enemy might be used by a purchaser from the Alien 
Property Custodian entirely without the consent, much less the co- 
operation, of the original owner of the trademark,’ and even 
though the mark may have been acquired through fraud or con- 
spiracy of the purchaser and the Alien Property Custodian.*® 

Discarding then the idea that a trademark or tradename informs 
the consumer as to the actual source or origin of goods, what does 
it indicate and with what result? It indicates, not that the article 
in question comes from a definite or particular source, the char- 
acteristics of which or the personalities connected with which are 
specifically known to the consumer, but merely that the goods in 
connection with which it is used emanate from the same — pos- 
sibly anonymous — source or have reached the consumer through 
the same channels as certain other goods that have already given 
the consumer satisfaction, and that bore the same trademark. 
A few years ago, Judge Learned Hand wrote with regard to 
“ Shredded Wheat Biscuit ”: 


“ The plaintiff has at least shown that the public has become accus- 
tomed to regard its familiar wheat biscuit as emanating, if not from it 
by name, at least from a single, though anonymous, maker, and the 
second is as good for these purposes as the first. . . . Though the pub- 





Co., 203 Mass. 75, 82, 89 N. E. 180, 183 (1909); Imperial Tobacco Co. of India, 
Ltd. v. Bonnan, 41 Rep. Pat. Cas. 441, 446 (1924). “In India for obvious reasons 
cases of ‘importers’ of trade-marks are more numerous than those of producers 
or manufacturers.” Sen, THe Law Or Monopottes in British INDIA (1922) 304; 
Ralli v. Fleming, 3 Ind. L. R. (Calcutta series) 417, 428 (1878). 

14 Major Bros. v. Franklin & Son, 25 Rep. Pat. Cas. 406, 414 (1908). 

15 40 Stat. 411 (1917), U. S. Comp. Srar. (Supp. tor9) §§ 31154a et seq.; 
Hicks v. Anchor Packing Co., 16 F. (2d) 723, 727 (C. C. A. 3d, 1926); Koppel 
Ind. Car & Equip. Co. v. Orenstein & Koppel, 12 F. (2d) 1oog (S. D. N. Y. 
1926) ; Hunyadi Janos Corp. v. Stoeger, 10 F. (2d) 26 (C. C. A. 2d, 1925) ; Ameri- 
can Bosch’ Magneto Corp. v. Robert Bosch Magneto Co., 127 Misc. 119, 215 N. Y. 
Supp. 387 (1926) ; In the Matter of Robert Bosch Aktiengesellschaft’s Application, 
43 Rep. Pat. Cas. 18 (1925). 

16 United States v. Chemical Foundation, 47 Sup. Ct. 1, 5 (U. S. 1926) ; Munich 
Reins. Co. v. First Reins. Co., 6 F. (2d) 742, 749 (C. C. A. 2d, 1925); American 
Bosch Magneto Corp. v. Robert Bosch Magneto Co., supra note 15, at 123 et seq., 
215 N. Y. Supp. at 392 et seq. , 
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lic may, therefore, buy the biscuit because it has come to like it, the 
plaintiff still has a stake in that other motive for buying; i.e., that it 
comes from the accustomed maker.” *” 


Superficially it may appear to be very fine hair-splitting to say 
that while the consumer does not know the specific source of a 
trademarked article, he nevertheless knows that two articles, bear- 
ing the same mark, emanate from a single source. However, the 
precise distinction is vital in the present connection, for it brings 
out clearly the creative and not merely symbolic nature of the 
modern trademark or tradename. The force of that distinction was 
strikingly illustrated in a very recent English case involving the 
application of one McDowell to register the trademark ‘“ Nuvol,” 
which was opposed by the Standard Oil Company, owners of the 
well known trademark “ Nujol” on medicinal oil.** It was the 
contention of the applicant that since the Standard Oil Company 
did not sell “‘ Nujol ” to the English public in their own name but 
through The Anglo-American Company, their agents there, the 
British public did not know the actual source of “ Nujol.” Sir 
Duncan Kerly argued for the opponent that the fact that “‘ Nujol ” 
emanated from the Standard Oil Company was immaterial and 
that persons seeing “‘ Nuvol ” would assume that it came from the 
same source as “ Nujol,” whatever the source of “ Nujol” might 
be. Sir Duncan’s argument was pronounced as “ very curious ” 
and-untenable by the lower court,’® but on appeal it was said by 
Lord Justice Warrington: 


«|, . The deception which I think the registration would be calcu- 
lated to produce is that the two products emanate from the same source, 
and for the purposes of the present question it does not, in my opinion, 
matter whether the public do, or do not, know what that source is.” ° 





17 Shredded Wheat Co. v. Humphrey Cornell Co., 250 Fed. 960, 963 (C. C. A. 
2d, 1918). See also Saalfield Pub. Co. v. Merriam Co., 238 Fed. 1, 8-9 (C. C. A. 
6th, 1917) ; Bayer Co. v. United Drug Co., 272 Fed. 505, 509 (S. D. N. Y. 1921); 
Deering Harvester Co. v. Whitman & Barnes Mfg. Co., 91 Fed. 376, 380 (C. C. A. 
6th, 1898) ; Hilton v. Hilton, 89 N. J. Eq. 149, 155, 102 Atl. 16, 18 (1917) ; CHAFEE, 
Cases ON EquiTABLE RELIEF AGAINST TorTs (1924) 120, Nn. I. 

18 In the Matter of McDowell’s Application, 43 Rep. Pat. Cas. 313 (1926). See 
comment in (1926) 21 T. M. Butt. (N. S.) 205. 

19 In the Matter of McDowell’s Application, supra note 18, at 327. 

20 Jbid. at 337. Lord Justice Sargant likewise stated (at p. 339): “ The public 
will be equally deceived for all practical purposes, if they merely identify or confuse 
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The true functions of the trademark are, then, to identify a 
product as satisfactory and thereby to stimulate further purchases 
by the consuming public. The fact that through his trademark the 
manufacturer or importer may “reach over the shoulder of the 
retailer ” and across the latter’s counter straight to the consumer 7" 
cannot be over-emphasized, for therein lies the key to any effective 
scheme of trademark protection. To describe a trademark merely 
as a symbol of good will, without recognizing in it an agency for 
the actual creation and perpetuation of good will, ignores the most 
potent aspect of the nature of a trademark and that phase most in 
need of protection. To say that a trademark “ is merely the visible 
manifestation of the more important business goodwill, which is 
the ‘ property ’ to be protected against invasion ” ** or that “ the 
good will is the substance, the trademark merely the shadow,” * 
does not accurately state the function of a’trademark today and 
obscures the problem of its adequate protection. The signboard 
of an inn in stage-coach days, when the golden lion or the green 
cockatoo actually symbolized to the hungry and weary traveler a 
definite smiling host, a tasty meal from a particular cook, a 





the producers of ‘ Nuvol’ with the producers of ‘ Nujol,’ whether they know the 
actual name of the producers of ‘ Nujol’ or not.” 

21 The establishment of this connecting link has recently been referred to by 
Mr. H. G. Wells in Toe Wortp or Wiri1am Ciissorp (Vol. 1, p. 237): “In the 
days of our youth an enormous number of things were sold anonymously that are 
now sold under the brands of makers and packers. Our father had been one of the 
pioneers in this christening of goods with his Partington’s Packet Teas. When I 
was a child every grocer had his own sorts of tea, his tea-chests with different 
qualities, and he weighed the tea out and packed it up for each customer. I can 
remember seeing that done. Almost everything he sold them — bacon, butter, lard, 
pickles, jams, biscuits — he sold from stocks of his own buying and his own indi- 
vidual reputation. He had pickled onions and cabbage in a great tub, as they still 
have them here in France. He used to display sugar-loaves in his window and 
chop them up in his shop; I would gaze fascinated at the sugar chopping in the 
Duxford’s grocer’s. And the oilman sold his own lamp oil, and no one asked where 
he got it. Mustard used to be bought for Mowbray at the chemist’s. But even 
in our childhood there was already a number of vigorous firms reaching their hands 
over the retail tradesman’s shoulder, so to speak, and offering their goods in their 
own name to the customer.” See also GoopALL, ADVERTISING: A Stupy OF A MODERN 
Business Power (Lonpon ScHoor or Economics Monocrapns, No. 41, 1914) 47- 

22 (1925) 35 YALE L. J. 115, 116. 

23 Rogers, Comments on the Modern Law of Unfair Trade (1909) 3 Itt. L. 
Rev. 551, 555. See also, by the same author, Predatory Price Cutting as Unfair 
Trade (1913) 27 Harv. L. Rev. 130, 144; Glenn, Preémption in Connection with 
Unfair Trade (1919) 19 Cox. L. REv. 29, 32; (1919) 7 Cavir. L. Rev. 201, 202. 
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favorite brew and a comfortable bed, was merely “ the visible 
manifestation ” of the good will or probability of custom of the 
house; but today the trademark is not merely the symbol of good 
will but often the most effective agent for the creation of good 
will, imprinting upon the public mind an anonymous and imper- 
sonal guaranty of satisfaction, creating a desire for further satis- 
factions. The mark actually sells the goods. And, self-evidently, 
the more distinctive the mark, the more effective is its selling 
power. 


II 


The protection of trademarks originated as a police measure to 
prevent “ the grievous deceit of the people ” by the sale of defec- 
tive goods, and to safeguard the collective good will and monopoly 
of the gild.** The repression of trademark infringement came into 
the common law through an action of deceit *° and, although it is 
the public rather than the owner of the trademark who is actually 
deceived, the common law trademark action is still deceit.*® 
Equity, on the other hand, acting “ in aid of ” and “ ancillary to ” 
what it deemed to be a “ /egal right ” to have a particular trade- 
mark,”’ at first assumed jurisdiction in such cases to protect the 
plaintiff’s “title” to trademarks, regardless of the question of 
deceit.2* Thus in the great case of Millington v. Fox, Lord Chan- 
cellor Cottenham stated: “ Having previously come to the con- 
clusion that there was sufficient in the case to show that the Plain- 
tiffs had a title to the marks in question; . . . they undoubtedly 
had a right to the assistance of a court of equity to enforce that 
title.” *° 

However, subsequent decisions of the equity side indicated a 
shifting from the proprietary aspect of trademark protection to 





24 SCHECHTER, op. cit. supra note 6, cc. III-V. 

25 See Chafee, Does Equity Follow the Law of Torts? (1926) 75 U. or Pa. L. 
REv. 1, 25; SCHECHTER, op. cit. supra note 6, at 6 et seq. 

26 See cases cited in ibid. 10, 143. 

27 Motley v. Downman, 3 Myl. & C. 1, 14 (1837); Farina v. Silverlock, 39 
Eng. L. & Eq. R. 514, 516 (1856); Edelstein v. Edelstein, 1 De G. J. & S. 185, 
199-200 (1863). Cf. Wesson v. Galef, 286 Fed. 621, 622 (S. D. N. Y. 1922); 
Scandinavia Belting Co. v. Asbestos & Rubber Works, 257 Fed. 937, 942 (C. C. A. 
2d, 1919). Contra: Chafee, supra note 25, at 25. 

28 Millington v. Fox, 3 Myl. & C. 338 (1838). 

29 Ibid. at 352. 
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practically the same basis as that of the common law — as is indi- 
cated in the oft-quoted dictum of Lord Langdale, uttered in 1842: 
“T think that the principle on which both the courts of law and 
of equity proceed is very well understood. A man is not to 
sell his own goods under the pretence that they are the goods of 
another man. . . .” °° Equity did not continue the unqualified 
protection of trademarks in aid of a definite legal right of property 
but acted under the doctrine of “ passing off ” in England,** or of 
unfair competition in the United States, which was in itself but “a 
development of the law of fraud. Its aim was simply to prevent 
the deceitful sale or passing off of goods made by one person or 
firm for goods made by another.” ** Contemporary professional 
testimony makes this point quite clear.** ‘ The diversion of cus- 





80 Perry v. Truefitt, 6 Beav. 66, 73 (1842), cited or quoted in, e.g., Leather 
Cloth Co. v. American Leather Cloth Co., 11 H. L. Cas. 523, 538 (1865) ; Reddaway 
v. Banham, [1896] A. C. 199, 209; Havana Cigar & Tobacco Factories, Ltd. v. 
Oddenino, supra note 3, at 55. Cf. McLean v. Fleming, supra note 8, at 255; 
Hanover Star Milling Co. v. Metcalf, supra note 4, at 413-14. 

81 Kerty, Trape-Marxs (5th ed. 1923) 13, 447, 562; 2 JENKS, DiIcEST OF 
EnouisH Civit Law (2d ed. 1921) § 1674, n. 

82 Watkins, The Change in Trust Policy (1922) 35 Harv. L. Rev. 815, 831. 
See Coffin, Fraud as an Element of Unfair Competition (1903) 16 ibid. 272. 

83 In 1862 Parliament for the first time gave broad and general consideration 
to the subject of trademark protection through a committee appointed to examine 
and report upon various proposed trademark legislation. It is quite evident from 
the testimony before the committee that at that time the repression of common law 
frauds and cheats rather than the protection of industrial property was paramount 
in the mind of the legal profession and of the courts. Mr. William Hindmarch, an 
attorney of great experience in matters of trademark law, who, at the request of 
the Attorney General, had drafted one of the trademark statutes submitted to the 
committee, summarized “the existing law ... relating to trade-marks” as fol- 
lows: “I apprehend that the law at present in existence is a law to prevent cheats 
generally, and not merely to prevent the using or the pirating of trade-marks, 
which is an improper term, except in Hallamshire. The object of the common law 
is to prevent cheats, whether by the use of fraudulent marks, the forging of names, 
the using of wrappers of similar colour, or using perhaps a combination of con- 
trivances by which one man represents his goods to be the goods of another; that 
is the sort of thing which it is the object of the law to put down. Sometimes when 
taking proceedings people have urged that they had acquired a right by user to 
some particular phrase, or expression, or name, or colour; but the courts have 
always said, more particularly the Court of Chancery, that they had no such right, 
and all that they had a right to was this, that no other man should by fraud 
represent his goods to be those of another... .” Report from the Select Com- 
mittee on Trade-Marks Bill in Reports of Committees, 1862, 12 SESSION PAPERS, 


Q. Nos. 2611, 2727, 2749, 2752, 2757. 
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tom” is the gravamen of the action in either “ passing off” ** 
r “ unfair competition.” ** The Supreme Court has held: “ The 
essence of the wrong consists in the sale of the goods of one manu- 
facturer or vendor for those of another. . . . This essential ele- 
ment is the same in trade-mark cases as in cases of unfair com- 
petition unaccompanied with trade-mark infringement.” ** 
Recent decisions both in this country and in England have ex- 
tended the doctrine of “ unfair competition ” beyond cases where 
there is an actual “ diversion of custom.” *’ But the process has 
been one of making exceptions rather than of frank recognition of 
the true basis of trademark protection. No necessity or justifica- 
tion for the protection of marks on non-competing goods is seen 
except (1) where, while there is no actual diversion of trade, there 
is a likelihood of confusion as to the source of the infringing goods; 
(2) where the use of the infringing mark or name may work some 
discredit and financial liability or other similar concrete injury 
on the plaintiff.** Thus, a recent writer states: ‘“‘ Where there are 
no circumstances that would cause the public to think the prod- 
ucts bearing the same name were made by the same party, no 


wrong is done. The classic example given in Ainsworth v. Walms- 
ley: ‘If he does not carry on a trade in iron, but carries on a trade 
in linen and stamps a lion on his linen, another person may stamp 





34 Society of Motor Manufacturers, etc., Ltd. v. Motor Manufacturers, etc. 
Ins. Co., Ltd., 42 Rep. Pat. Cas. 307, 319 (1925) ; Harrods, Ltd. v. R. Harrod, Ltd., 
41 Rep. Pat. Cas. 74, 75, 82 (1923). 

85 American Steel Foundries v. Robertson, 269 U. S. 372, 380 (1926); Preston- 
ettes, Inc. v. Coty, 264 U. S. 350, 368 (1924) ; Hanover Star Milling Co. v. Metcalf, 
supra note 4, at 413-14; United Drug Co. v. Rectanus Co., 248 U. S. 90, 97 (1918) ; 
Libby, McNeill & Libby v. Libby, 241 Mass. 239, 244, 135 N. E. 120, 122 (1922) ; 
White Studio v. Dreyfoos, 221 N. Y. 46, 48, 116 N. E. 796 (1917). 

86 Hanover Star Milling Co. v. Metcalf, supra note 4, at 412-13; and cases 
supra note 35. 

87 Aunt Jemima Mills v. Rigney & Co., 247 Fed. 407 (C. C. A. 2d, 1917), 
certiorari denied, 245 U. S. 672 (1918) ; Vogue Co. v. Thompson-Hudson Co., 300 
Fed. 509 (C. C. A. 6th, 1924); Beech-Nut Packing Co. v. P. Lorillard Co., 7 F. 
(2@) 967 (C. C. A. 3d, 1925), certiorari granted, 269 U. S. 551 (1926); Wall v. 
Rolls-Royce of America, 4 F. (2d) 333 (C. C. A. 3d, 1925) ; Eastman Kodak Co. v. 
Kodak Cycle Co., 15 Rep. Pat. Cas. 105 (1898); Walter’v. Ashton, [1902] 2 Ch. 
282; Society of Motor Manufacturers, etc., Ltd. v. Motor Manufacturers, etc. Ins. 
Co., Ltd., supra note 34, commented on in (1926) 2 Cams. L. J. 396; Harrods, 
Ltd. v. R. Harrod, Ltd., supra note 34. 

88 See (1925) 38 Harv. L. Rev. 370; (1925) 25 Cor. L. Rev. 199. 
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a lion on iron,’ *® is still the law.” *° This conclusion that “no 
wrong is done ” is based upon an archaic notion of the function of 
a trademark as solely indicating “ source or origin.” It assumes 
that “ the elementary equitable principle upon which the whole 
law of this subject is based . . . is that one may not palm off his 
goods as the goods of another ” ** and that the sole injury resulting 
from the use of the same “ lion ” mark on linen and iron might be 
a confusion as to the source of these two dissimilar products. It 
ignores the fact that the creation and retention of custom, rather 
than the designation of source, is the primary purpose of the trade- 
mark today, and that the preservation of the uniqueness or indi- 
viduality of the trademark is of paramount importance to its 


owner. 

The doctrine that the same trademark may be used on different 
classes of goods, recently restated by the Supreme Court,” is said 
to be related to the cardinal principle that “ there is no property in 
a trade-mark apart from the business or trade in connection with 
which it is employed.” But why does a limitation of the protection 
of trademarks to goods of the same class logically and necessarily 


follow from the rule that there is no property in a trademark in 
gross? The latter rule is based upon a consideration of public 
policy, namely, that a man should not develop a trademark as a 
guaranty of the quality of his merchandise and then sell or “ farm 
out ” the use of that mark apart from his business to those who 
may sell a vastly inferior product under his mark.** This salutary 
principle, which has its roots, not in the common law, but in earlier 
“‘ guild jurisprudence,” was already enforced for precisely that 
reason over three hundred years ago by the cutlers of London, 
who, in 1624, ordained that: “‘ No man from hensforth shall have 
a proper marcke vnlesse he be a forger and be able of him self to 
fforge & temper his stuf as a worckman sholde do.” ** 





89 L. R. 1 Eq. 518, 524-25 (1866), evidently adopting a similar statement in 
Hall v. Barrows, 4 De G. J. & S. 150, 158 (1863). 

40 Lukens, The Application of the Principles of Unfair Competition to Cases 
of Dissimilar Products (1927) 75 U. or Pa. L. Rev. 197, 198. 41 [bid. 205. © 

42 American Steel Foundries v. Robertson, supra note 35. That case arose on 
a question of construction of the Trade-Mark Act (see (1926) 21 T. M. Butt. 
(N. S.) 37), but the decision is squarely based upon general considerations of the 
law of trademarks and of unfair competition, and treats trademarks and trade- 
names upon the same basis. Cf. Ball v. Broadway Bazaar, 194 N. Y. 429, 435, 87 
N. E. 674, 676 (1909). 43 See (1926) 35 YALE L. J. 406. 

44-2 Wetcu, History oF THE CUTLERS or LONDON (1923) 344. See SCHECHTER, 
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However, this rule that a trademark must be appurtenant to a 
going concern should not in any way set limits to the extent of 
protection of such a mark when so appurtenant. Quite apart from 
the destruction of the uniqueness of a mark by its use on other 
goods, which will be discussed later on, once a mark has come to 
indicate to the public a constant and uniform source of satisfac- 
tion, its owner should be allowed the broadest scope possible for 
“the natural expansion of his trade” to other lines or fields of 
enterprise. This point was demonstrated with particular acute- 
ness after the Great War in the case of such firms as The Reming- 
ton Arms Company, The Winchester Repeating Arms Company 
and the Dupont Company, which were under the immediate neces- 
sity of transferring their activities from the manufacture of war 
material to peace industries of an entirely different nature but 
under the same trademarks and names.*® Under the “ source or 
origin ” theory of a function of a trademark, and the vague doc- 
trine of “ related goods,” courts are still giving a most literal and 
rigid construction to the phrases “ of the same class ” or “ of the 
same descriptive qualities.” Thus bread and flour,** pancake flour 
and syrup *’ are in the same class, while, on the other hand, 


“ straight ” wheat flour and “ prepared flours”? — such as “ pan- 
cake flour ” “*—are declared not to be of the same “ class of 
commodities.” Chewing gum, held to be a “ food,”’ and chewing 
tobacco, held to be a “ narcotic,” *° ice cream and milk,°° cheese 
and butter ™ are likewise found not of different classes. An equally 





op. cit. supra note 6, at 111. The elaborate system of property in and registra- 
tion of marks, particularly in the cutlery trade, and to a lesser degree in the pewter 
and cloth industries, worked out by “ guild jurisprudence ” and administrative law 
in the sixteenth and seventeenth centuries, at least three hundred years before the 
common law and equity at all considered the notion of property in trade symbols, 
is described in ibid. cc. III-V. 

45 Hearings before the Committee on Patents on H. R. 7157, 66th Cong. 2d 
Sess., at 4—5, 11-12. 

46 Ward Baking Co. v. Potter-Wrightington, 298 Fed. 398 (C. C. A. 1st, 1924). 
Cf. H. H. Macy Co., Inc. v. Manbeck Packing Co., 351 O. G. Pat. Off. 441 (1926). 

47 Aunt Jemima Mills v. Rigney & Co., supra note 37. 

48 France Milling Co. v. Washburn-Crosby Co., 7 F. (2d) 304, 305 (C. C. A. 
2d, 1925), commented on in (1925) 34 YALE L. J. 115. 

49 Beech-Nut Packing Co. v. P. Lorillard Co., supra note 37, commented on in 
(1926) 12 Va. L. REv. 337. 

50 Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 (C. C. A. 
7th, 1912). 

51 Lawrence v. Sharpless Co., 203 Fed. 762, 764 (E. D. Pa. 1913). Cf. W. A. 
Lawrence & Son v. Licking Creamery Co., 206 O. G. Pat. Off. 589 (1914). 
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apparent failure of the courts to keep pace with the necessities of 
’ trade and the functional development of trademarks, and a corol- 
lary to the principle that “if there is no competition, there can be 
no unfair competition,” © is the rule that a trademark or trade- 
name is only coextensive with its use and may be used by different 
firms in different localities. To hold that Boston and Provi- 
dence markets do not extend to Worcester, New Haven and Woon- 
socket,” that a nationally known chain of theatres, with a branch 
in Boston, did not extend its market, or rather its audience, to 
Lynn, Lawrence, Portland or Fitchburg,” or that plaintiff’s stores 
in Northern New Jersey could not enjoin the use of plaintiff’s 
tradename in Southern New Jersey at points twenty to thirty miles 
away,” ignores the necessities of the chain type of organization 
with which the United States has been covered in recent years.” 
Furthermore, such decisions, based upon an antiquated neighbor- 
hood theory of trade, fail to recognize the fact that through the 
existence of the telephone, the automobile, the motor bus, the 
high-speed interurban trolley, and the railroad, the consumer now 
projects his shopping far from home and comes to rely more and 
more upon trademarks and tradenames as symbols of quality and 
guaranties of satisfaction. 


III 


We have seen that the proper expansion of trademark law has 
been hampered by obsolete conceptions both as to the function of 
a trademark and as to the need for its protection. Commencing 





52 Carroll v. Duluth Superior Milling Co., 232 Fed. 675, 681-82 (C. C. A. 8th, 
1916); Nat. Picture Theatres v. Foundation Film Corp., 266 Fed. 208, 211 
(C. C. A. 2d, 1920) ; Samson Cordage Works v. Puritan Cordage Mills, 211 Fed. 
603, 608 (C. C. A. 6th, 1914) ; Borden Ice Cream Co. v. Borden’s Condensed Milk 
Co., supra note 50, at 514; Nat. Grocery Co. v. Nat. Stores Corp., 95 N. J. Eq. 588, 
593, 123 Atl. 740, 742 (1924); Crump Co. v. Lindsay, 130 Va. 144, 156, 107 S. E. 
679, 682 (1921). 

53 Kaufman v. Kaufman, 223 Mass. 104, 111 N. E. 691 (1916). 

54 Loew’s Boston Theatres Co. v. Lowe, 248 Mass. 456, 143 N. E. 496 (1924). 

55 Nat. Grocery Co. v. Nat. Stores Co., supra note 52, aff'd, 97 N. J. Eq. 360, 
127 Atl. 925 (1925). 

56 See (1925) 38 Harv. L. Rev. 839; (1925) 3 TEx. L. Rev. 300; (1926) 4 ibid. 
541; Sweet Sixteen Co. v. Sweet “16” Shop, Inc., 15 F. (2d) 920 (C. C. A. 8th, 
1926). 
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with the assumption that a trademark designates either origin or 
ownership — in other words, source — the law, even in its most 
liberal interpretation at the present time, will prevent the misuse 
of that mark only where there is an actual confusion created by 
such misuse, resulting in either diversion of trade or other concrete 
financial liability or injury to trade repute. However, we have 
intimated the possibility that the use of trademarks on entirely 
non-related goods may of itself concretely injure the owner of the 
mark even in the absence of those elements of damage noted above. 
If so, what is the injury, and to what extent, if any, should the law 
take cognizance of such injury? 

Trademark pirates are growing more subtle and refined. They 
proceed circumspectly, by suggestion and approximation, rather 
than by direct and exact duplication of their victims’ wares and 
marks. The history of important trademark litigation within 
recent years shows that the use of similar marks on non-competing 
goods is perhaps the normal rather than the exceptional case of 
infringement. In the famous English Kodak case, cameras and 
bicycles were the articles in question; in the Aunt Jemima’s case, 
pancake flour and syrup; in the Vogue case, fashion magazines and 
hats; in the Rolls-Royce case, automobiles and radio parts; in 
the Beech-Nut case, food products and cigarettes.’ In each in- 
stance the defendant was not actually diverting custom from the 
plaintiff, and where the courts conceded the absence of diversion 
of custom they were obliged to resort to an exceedingly laborious 
spelling out of other injury to the plaintiff in order to support their 
decrees. The real injury in all such cases can only be gauged in 
the light of what has been said concerning the function of a trade- 
mark. It is the gradual whittling away or dispersion of the iden- 
tity and hold upon the public mind of the mark or name by its use 
upon non-competing goods. The more distinctive or unique the 
mark, the deeper is its impress upon the public consciousness, and 
the greater its need for protection against vitiation or dissociation 
from the particular product in connection with which it has been 
used. At the present time the courts, misconstruing, as we have 
pointed out above, the rule that a trademark can only be used as 
appurtenant to a going business, are unwilling to base their pro- 
tection of trademarks squarely upon this principle that “ the value 





57 These cases are cited supra note 37. 
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of the plaintiff’s symbol depended in large part upon its unique- 
ness.” °° 

On the other hand it is possible that as in so many other phases 
of legal history the courts may arrive at this result by indirection, 
i.e., by the distinction which, beginning with the “ Blue Ribbon ” 
trademark,” is gradually but surely being drawn between common 
or semi-descriptive marks or names on the one hand, and arbitrary 
or fanciful trademarks or tradenames on the other. Concerning 
commonplace marks, the Supreme Court of the United States has 
recently held that the refusal of the Commissioner of Patents to 
allow the registration of the mark “ Simplex” for brake heads, 
brake beams, brake shoes, etc., on the ground that the same mark 
had been registered on insulating wire, was erroneous. The 
Court pointed out that the word “ Simplex” has comprised the 
whole or a part of trademarks registered in the Patent Office in 
approximately sixty registrations by nearly as many different 
parties and applied to so diversified a variety of products as 
windows, wire, concrete piling, golf practice machines, letter 
openers, air brakes, ink and buttons.*° The same thought has 
been forcefully expressed by Circuit Judge Hough concerning the 
phrase ‘“‘ Gold Medal ”: 





58 (1925) 25 Cov. L. Rev. 199, 204. In Three-In-One Oil Co. v. Lobl Mfg. Co. 
& Boston Brass Co., 151 M. D. 243, 248, 16 T. M. Rep. 411, 413 (1926), 
Moore, A. C., squarely rejected this reasoning, stating: “'The contention that the 
use of the mark by another, ‘ even for another class of goods,’ would be calculated 
to rob the mark of its distinctive character and quality and cause the mark to 
become common-place, could be made in every case in which the same mark 
is registered by different parties upon goods having different descriptive prop- 
erties, and if sustained would result in but a single registration for each mark. 
This is not the law.” Cf. Hearings before the Committee on Patents, supra note 
45, at 15. 

59 Anheuser-Busch, Inc. v. Budweiser Malt Products Corp., 287 Fed. 243, 247 
(S. D. N. Y. 1921) ; Pabst Brewing Co. v. Decatur Brewing’Co., 284 Fed. 110, 112 
(C. C. A. 7th, 1922) ; Nat. Commodities Co. v. Viret, 296 Fed. 664, 666 (C. C. A. 
2d, 1924); Cal. Packing Corp. v. Halferty, 295 Fed. 229, 232 (Ct. of App. D. C. 
1924). 

60 American Steel Foundries v. Robertson, supra note 35. “The word in- 
volved in this case,” said the court, “is one of a large class of words which 
have for a great many years been much used because of their peculiarly sug- 
gestive meaning. For other examples there are the words ‘ Acme,’ ‘ Anchor,’ 
‘ Champion,’ ‘ Eureka,’ ‘ Excelsior,’ ‘ Ideal,’ ‘ Jewel,’ ‘ Liberty,’ ‘ National,’ ‘ Pride,’ 
‘Premier,’ ‘Queen,’ ‘ Royal,’ ‘Star,’ ‘Sunlight,’ ‘ Triumph,’ ‘ Victor.’” Ibid. at 
383-84, quoting from Simplex Elec. Heating Co. v. Ramey Co., Dec. Com. (1916). 
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“The phrase ‘Gold Medal’ is distinctly not in the same class of 
original, arbitrary, or fanciful words as ‘ Kodak’ and ‘ Aunt Jemima.’ 
It is a laudatory phrase, suggestive of merit, recognized by some organ- 
ization of authority awarding a prize. It is only allied to some particular 
business or person by insistent, persistent advertising ... there is 
nothing original about the name per se; it is exactly like the phrase ‘ Blue 
Ribbon,’ and has been as extensively and variously applied. One who 
devises a new, strange, ‘ catching’ word to describe his wares may and 
often has by timely suit prevented others from taking his word or set of 
words to gild the repute of even wholly different goods . . . ; but one 
who takes a phrase like ‘ Blue Ribbon’ or ‘ Gold Medal ’ must be con- 
tent with that special field which he labels with so undistinctive a 
name.” * 


In contrast with the narrow protection given to semi-descriptive 
or laudatory marks, such as “ Simplex,” “ Blue Ribbon” and 
“Gold Medal ” is the still more recent protection of the coined 
mark “ Duro ” on pneumatic pressure systems against registration 
on wall board.**? The court, admitting the two products to be 
“technically different,” paid its formal allegiance to the old rule 
of related goods by pointing out that “both are used in resi- 


dences.” But the court went further, and in its decision we find 
the first intimation that the possibility of vitiation of identity of a 
mark should in itself constitute the basis of relief: 


“In the present case, when the California Cedar Products Company 
adopted the word ‘ Duro ’ as its trade-mark, that word had ‘ become so 
identified with the particular corporation’ (the Duro Company) that, 
whenever used, it designated to the mind ‘ that particular corporation.’ 
While the descriptive properties of the products of the two companies are 
technically different, both are used in residences, and under the evidence, 
we are constrained to the view that their concurrent use would tend to 
confusion of the identity of the Duro Company. Jf the California Cedar 





61 France Milling Co. v. Washburn-Crosby Co., supra note 48, at 306. See 
also Pease v. Scott County Milling Co., 5 F. (2d) 524, 525 (E. D. Mo. 1925): “‘ The 
ruled cases disclose two lines of decision: A narrow rule of protection in a case 
wherein the trade-mark in dispute has been, as here [i.e., Noxall], registered under 
the statute for some 30 times as a trade-mark, for as many different products, and 
has also been used as a common-law trade-mark as to some 20 other products . 
and a broad line of protection, where the common-law trade-mark or trade-name, 
or statutory trade-mark, is original or distinctive. . . .” 

62 Duro Pump & Mfg. Co. v. Cal. Cedar Products Co., 11 F. (2d) 205 (Ct. of 
App. D. C. 1926), per Robb, J. 
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Products Company were permitted to use this mark, which has come to 
represent the Duro Company and its product to the public, other com- 
panies likewise might use it, with resultant loss of identity of the Duro 
Company.” ®* 


The rule that arbitrary, coined or fanciful marks or names 
should be given a much broader degree of protection than symbols, 
words or phrases in common use would appear to be entirely sound. 
Such trademarks or tradenames as “ Blue Ribbon,” used, with 
or without registration, for all kinds of commodities or services, 
more than sixty times; “* “ Simplex ” more than sixty times; © 
“Star,” as far back as 1898, nearly four hundred times; “ 
“ Anchor,” already registered over one hundred fifty times in 
1898; *’ “ Bull Dog,” over one hundred times by 1923; * “ Gold 
Medal,” sixty-five times; *° “ 3-in-1 ” and “ 2-in-1,” seventy-nine 
times; * “ Nox-all,” fifty times; “ Universal,” over thirty 
times; ** “ Lily White ” over twenty times; ** — all these marks 





83 Tbid. at 206. (Italics ours.) Cf. Yale Elec. Corp. v. Yale & Towne Mfg. Co., 
12 F. (2d) 183, 184 (Ct. of App. D. C. 1926), citing the Duro decision and holding 
that registration of “ Yale” on locks and keys precluded another’s registration of 
“Yale” on batteries and flashlights, since both “are in part sold in the same 
trade.” 

64 Pabst Brewing Co. v. Decatur Brewing Co., supra note 59. 

65 American Steel Foundries v. Robertson, supra note 35. 

66 REPORT OF COMMISSIONERS TO REVISE STATUTES RELATING TO PATENTS, 
TrADE-MARKS, ETC. (1902) I10-11. 87 Jbid. 111. 

68 Joint Hearings before the Committee on Patents on S. 2679, 68th Cong. 2d 
Sess., at 145. 

69 France Milling Co. v. Washburn-Crosby Co., supra note 48. In England it 
has been held that “ Prize Medal Oils ” did not represent “ any one person’s goods,” 
since thirty different persons had been awarded prize medals in various oils. Batty 
v. Hill, 1 H. & M. 264, 270 (1863). 

70 Three-In-One Oil Co. v. Lobl Mfg. Co. & Boston Brass Co., supra note 58. 
See list of registrations in supplemental decision in Three-In-One Oil Co. v. Boston 
Brass Co., Com. Dec., July 12, 1926. 

71 Pease v. Scott County Milling Co., supra note 61. 

72 See (1926) 21 T. M. Butt. (N. S.) 164. 

78 See R. H. Macy & Co. v. N. Y. Grocery Co., 276 O. G. Pat. Off. 596 (1920), 
rev'd on other grounds, 267 Fed. 749 (Ct. of App. D. C. 1920). Other examples 
are “ Palm Beach” (Nat. Commodities Co. v. Viret, supra note 59); “ Palm” 
(Goodall Worsted Co. v. Palm Knitting Co., ro F. (2d) 1013 (Ct. of App. D. C. 
1926)); “Century ” (Century Elec. Co. v. Thomson-Diggs Co., 13 T. M. Rep. 
340 (Com. Dec. 1923)); “Diamond” (Booth Fisheries Co. v. Adam & Sons 
Grocer Co., 10 F. (2d) 1007 (Ct. of App. D. C. 1926)); “Lincoln” (Lincoln 
Motor Co. v. Lincoln Products Co., 151 M. D. 226 (Com. Dec.), 16 T. M. Rep. 
409 (1926); Lincoln Motor Co. v. Lincoln Mfg. Co., 151 M. D. 224 (Com. Dec.), 
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and names have, at this late date, very little distinctiveness in the 
public mind, and in most cases suggest merit, prominence or other 
qualities of goods or services in general, rather than the fact that 
the product or service, in connection with which the mark or name 
is used, emanates from a particular source. On the other hand, 
“ Rolls-Royce,” ™ “ Aunt Jemima’s,” * “‘ Kodak,” *° “ Mazda,” * 
“ Corona,” * “ Nujol,” *® and “ Blue Goose,” ®° are coined, arbi- 
trary or fanciful words or phrases that have been added to rather 
than withdrawn from the human vocabulary by their owners, and 
have, from the very beginning, been associated in the public mind 
with a particular product, not with a variety of products, and have 
created in the public consciousness an impression or symbol of the 
excellence of the particular product in question. Should the rule, 
still broadly enunciated by the Supreme Court, that a trademark 
may be used on different classes of goods,** be literally adhered to, 





16 T. M. Rep. 411 (1926)) ; “ Victor ” (Victor Stove Co. v. Hall-Neal Furnace Co., 
151 M. D. 306, 308 (Com. Dec.), 16 T. M. Rep. 541 (1926)); “ Cavalier” (Lord 
& Taylor v. Kaufman Department Stores, Inc., United States Daily, Feb. 28, 1927 
(Com. Dec.)); “ Peerless” (see Drrecrory OF BRANDED TEXTILE MERCHANDISE 
(1926) 446-47); and possibly “Ford” (Ford Motor Co. v. John A. McAdoo, 
151 M. D. 253 (Com. Dec.), 16 T. M. Rep. 404, 405 (1926). But see contra: 
Ford Motor Co. v. Floyd, 151 M. D. 337 (Com. Dec.), 16 T. M. Rep. 535 (1926) ; 
Ford Motor Co. v. Cady Co., Inc., 124 Misc. 678, 681, 208 N. Y. Supp. 574 (1925), 
afd, 216 App. Div. 786, 214 N. Y. Supp. 838 (1926). In the case last cited 
“ Ford ” was held to be a “ coined ” word). 

74 Wall v. Rolls-Royce of America, supra note 37. 

75 Aunt Jemima Mills v. Rigney & Co., supra note 37. 

76 Eastman Kodak Co. v. Kodak Cycle Co., supra note 37; In the Matter of 
Trade Marks of Kodak, Ltd., 20 Rep. Pat. Cas. 337, 349 (1903); Kodak, Ltd. v. 
Thomas Illingworth & Co., Ltd., 43 Rep. Pat. Cas. 33 (1926). But see Eastman 
Kodak Co. v. Kodel Mfg. Co., 349 O. G. Pat. Off. 717 (1926). For other English 
and continental “ Kodak ” decisions, see (1923) 18 T. M. Butt. (N. S.) 267; (1924) 
19 ibid. 105. 

77 Anglo-American Incandescent Light Co. v. Gen. Elec. Co., 43 App. D. C. 385 
(1915). 

78 Havana Cigar & Tobacco Factories, Ltd. v. Oddenino, 41 Rep. Pat. Cas. 47, 
61 (1923). 7 

79 In the Matter of McDowell’s Application, supra note 18, at 333. Compare 
a Chilean decision to the same effect in (1925) 20 T. M. Butt. (N. S.) 325. 

80 American Fruit Growers, Inc. v. John Braadland, Ltd., 151 M. D. 239, 
16 T. M. Rep. 409 (1926). In that decision, Kinnan, A. C., held that: “A 
broader protection will be granted where a purely fanciful mark has been adopted, 
used and given wide publicity than where some words in ordinary use are adopted 
in a phrase which is commonplace and somewhat suggestive.” 

81 American Steel Foundries v. Robertson, supra note 35. 
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there is not a single one of these fanciful marks which will not, if 
used on different classes of goods, or to advertise different services, 
gradually but surely lose its effectiveness and unique distinctive- 
ness in the same way as has “Star,” “ Blue Ribbon,” or “ Gold 
Medal.” If “ Kodak” may be used for bath tubs and cakes, 
“‘ Mazda ”’ for cameras and shoes, or “ Ritz-Carlton ” for coffee,* 
these marks must inevitably be lost in the commonplace words of 
the language, despite the originality and ingenuity in their con- 
trivance, and the vast expenditures in advertising them which the 
courts concede should be protected to the same extent as plant and 
machinery.** Or, to illustrate from the animal kingdom, and to 
return to “ the classical example ” of the “ lion ” on linen and iron, 
the lion being a timeworn and commonplace symbol of regal or 
superb quality, it has not become associated in the public mind 
with the excellence of any single product, hence its use on various 
products, such as linen and iron, in no way impairs its individu- 
ality. On the other hand, a firm of fruitgrowers has recently popu- 
larized as its mark another animal of no well known or common- 
place characteristics, the “ blue goose.” When the public hears or 


sees the phrase “‘ Blue Goose ” it thinks, not of “a North American 
wild goose having a grayish plumage resembling that of the young 
snow goose found chiefly during its migrations in the Mississippi 
Valley,” but of oranges or grapefruit with a certain trademark and 
certain meritorious qualities.“* This entirely arbitrary symbol 
would soon lose its arresting uniqueness and hence its selling power 
if it could also be used on pianos, shaving cream, and fountain 


pens. 
IV 


From the necessities of modern trademark protection mentioned 
above, on the one hand, and from the decisions emphasizing the 
greater degree of protection to be given to coined, rather than to 
commonplace marks, the following principles necessarily emerge: 





82 See Ritz-Carlton Restaurant & Hotel Co. v. Independent Grocers’ Corp., 
N. Y. Sup. Ct., reported in N. Y. L. J., Oct. 16, 1922, at 183, aff'd, 206 App. Div. 
605, 198 N. Y. Supp. 944 (1923). 

88 See Rosenberg Bros. & Co. v. Elliott, 7 F. (2d) 962, 965 (C. C. A. 3d, 1925) ; 
Hilson Co. v. Foster, 80 Fed. 896, 897 (S. D. N. Y. 1897); ScHECHTER, of. cit. 
supra note 6, at 167, n. 3. 

84 See supra note 80. 
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(1) that the value of the modern trademark lies in its selling 
power; (2) that this selling power depends for its psychological 
hold upon the public, not merely upon the merit of the goods upon 
which it is used, but equally upon its own uniqueness and singu- 
larity; (3) that such uniqueness or singularity is vitiated or im- 
paired by its use upon either related or non-related goods; and 
(4) that the degree of its protection depends in turn upon the ex- 
tent to which, through the efforts or ingenuity of its owner, it is 
actually unique and different from other marks. 

Our conclusion that the preservation of the uniqueness of a 
trademark should constitute the only rational basis for its protec- 
tion is fortified by the doctrine that has developed within recent 
years in German law on this same point. In 1905 it was held by 
the Supreme Court at Hamburg that the owners of the “ Kodak ” 
mark for cameras were not entitled to cancel the registration of 
the same mark for bath tubs, the reasoning of the court being the 
same that would normally have been given by our own courts 
under similar circumstances, viz., that bath tubs would not be be- 
lieved by the public to have come from the Kodak Company.*° 
The application for cancellation was brought under Section 826 
of the German Civil Code which provides that: “ one who de- 
signedly injures another in a manner violating good morals [ gegen 
die guten Sitten] is bound to indemnify the other for the in- 
jury.” ** However, in 1924 practically the same question was 
submitted to another German court (the Landesgericht at Elber- 
feld) by the owners of the well-known trademark “ Odol” for 
mouth wash, who sought to obtain the cancellation of the registra- 
tion of that same mark for various steel products. The court held 
that the use of the mark “‘ Odol ” even on non-competing goods was 
* gegen die guten Sitten,” pointing out that, when the public hears 
or reads the word “ Odol,” it thinks of the complainant’s mouth 
wash, and that an article designated with the name “ Odol ” leads 





85 (1924) 19 T. M. Butt. (N. S.) 105. 

86 Civ Cope oF THE GERMAN Empire (Loewy’s translation, 1909) 203. Cf. 
ScuusTEeR, THE PRINCIPLES OF THE GERMAN Civit Law (1907) § 287, p. 340. For 
the German law of unfair competition, see Davies, Trust Laws anp Unrair Com- 
PETITION (1916) 627-63; Hirschfield, Unfair Competition in Germany (1900) 2 J. 
Soc. Comp. Lec. (N. S.) 73; Iselin, The New German Law of Unfair Competition 
(1897) 13 L. Q. Rev. 156; Notz, New Phases of Unfair Competition (1921) 30 
Yate L. J. 384, 391. 
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the public to assume that it is of good quality. Consequently, 
concludes the court, complainant has “the utmost interest in 
seeing that its mark is not diluted [verwdssert]: it would 
lose in selling power if everyone used it as the designation of his 
goods ”: 


“The respondent has registered the mark for its steel goods for the 
obvious purpose of deriving from its selling power some advantage in 
marketing its own products. There are, of course, numerous euphonious 
words that the respondent could have used as the symbol of its goods; 
it chose the word ‘ Odol,’ it was clear, because this mark had acquired an 
especially favorable prestige through the efforts of the complainant. . . . 

“To be sure, the parties, on account of the wholly different goods put 
out by them are not in actual competition. That, however, is beside the 
point. The complainant has created a demand for its goods, while 
employing thereon a word having drawing power, for only through the 
year-long activity of the complainant was its selling power acquired. . . . 
Complainant’s ability to compete with other manufacturers of mouth 
wash will be impaired if the significance of its mark is lessened.” * 


If eventually our courts squarely adopt the doctrine of the Odol 


case, which they may be circuitously approaching by their differ- 
entiation between coined and commonplace marks, it will not be 
the first time that they have gone to continental armories for the 
weapons with which to combat the commercial buccaneer.* If 
it be objected that the Odol doctrine hails from a country where 





87 (Italics ours.) ‘See Wertheimer, Broadened Protection of Names and Trade- 
Marks in the German Law (1925) 20 T. M. Butt. (N. S.) 76; GEWERBLICHER 
RECHTSSCHUTZ UND URHEBERRECHT (1924) 204-05. Through the courtesy of Dr. 
Wertheimer and of the United States Trade Mark Association, I am informed (Dec. 
28, 1926) that “ the ‘ Odol’ decision has not been reversed . . . ; moreover, German 
judicial and legal science have been expressing themselves more and more in favor of 
the principles therein expressed, so that it may be considered as authoritative.” The 
French law would appear to be contrary to the “ Odol” decision and to be based 
on the theory that where there is no concurrence there can be no concurrence dé- 
loyale. See PouttteT, MARQUES DE FABRIQUE (6th ed. 1912) 33-34, 721-22; BRAUN 
eT CApITAINE, Les Marques DE FABRIQUE (1908) 196, 204; PicHoT, Der LA 
RépressIoN DE LA CONCURRENCE DELOYALE (1923); (1864) 10 ANNALES DE LA 
PropriéTE INDUSTRIELLE, 141-43; (1905) 51 ibid. 144-46; Davies, op. cit. supra 
note 86, at 572, 624. 

88 F.g., Pillsbury v. Pillsbury-Washburn Flour Mills Co., 64 Fed. 841, 849 
(C. C. A. 7th, 1894); Pillsbury-Washburn Flour Mills Co., Ltd. v. Eagle, 86 Fed. 
608, 627, 629 (C. C. A. 7th, 1898) ; Howe v. Searing, 10 Abb. Pr. 264, 275 (N. Y. 
1860) ; Dixon Crucible Co. v. Guggenheim, 2 Brewst. 321, 337 (Pa. 1869). 
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registration creates an “incontestable right,’ whereas in the 
United States and Great Britain registration is purely procedural 
and creates no rights,*° it should be pointed out that the Odol de- 
cision was based, not upon a peculiar German theory of registra- 
tion, but upon broad general principles of fair trade.*° A further 
and equally groundless obstacle to so broad a protection of marks 
is that historical fear of monopoly which has possessed the courts 
ever since in the first trademark case in equity Lord Hardwicke 
refused injunctive relief on that account.” But, as was pointed 
out over forty years ago by a Scotch court, “ monopoly is not the 
thing for which the complainers contend, and which the respond- 
ents resist. On the contrary, fair trading is all for the protection 
of which the law is invoked.” ** The owner of a distinctive mark 
or name invoking the protection of equity for it, obtains thereby 
no monopoly of goods or services; these may be freely sold on 
their own merits and under their own trade symbols. All that the 
plaintiff in such cases asks is the preservation of a valuable, though 
possibly anonymous link between him and his consumer, that has 
been created by his ingenuity and the merit of his wares or serv- 
ices. “ All the rest of infinity is open to defendant.” ** So limited 


a “ monopoly ” as that cannot affect legitimate competition, and is 
of the very essence of any rational system of individual and ex- 
clusive trade symbols.** 


Frank I. Schechter. 


New York City. 





89 REPORT OF THE COMMISSIONERS TO REVISE STATUTES RELATING TO PATENTS, 
TraDE-MarKS, ETC. (1902) 54; Joint Hearings on S. 2679, 68th Cong. 2d Sess., at 
149; Rogers, International Trade Mark Situation (1926) 36 Yate L. J. 235. 

90 See supra notes 86 and 87. 

91 See Blanchard v. Hill, 2 Atk. 484 (1742). Cf. Chadwick v. Covell, 151 Mass. 
190, 193-094, 23 N. E. 1068, 1069 (1890) ; Shredded Wheat Co. v. Humphrey Cornell 
Co., 250 Fed. 960, 964 (C. C. A. 2d, 1918) ; Crump Co. v. Lindsay, 130 Va. 144, 
150, 107 S. E. 679, 680 (1921) ; Loughran v. Quaker City Chocolate Co., 286 Fed. 
694, 697 (E. D. Pa. 1923); Barton v. Rex-Oil Co., 2 F. (2d) 402, 404 (C. C. A. 
3d, 1924) ; Drive It Yourself Co. v. North, 148 Md. 609, 130 Atl. 57 (1925). 

92 Dunnachie & Co. v. Young & Sons, 4 Ct. Sess. Cas. (4th series) 874, 885 
(1883). 

83 Coca-Cola Co. v. Old Dominion Beverage Corp., 271 Fed. 600, 604 (C. C. A. 
4th, 1921). 

94 Cf. A. Bourjois & Co. v. Katzel, 260 U. S. 689, 692 (1923); Guggenheim v. 
Cantrell & Cochrane, Ltd., 10 F. (2d) 895, 896 (Ct. of App. D. C. 1926); In the 
Matter of Applications by W. & G. de Cros., Ltd., 30 Rep. Pat. Cas. 660, 673 (1913). 
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THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES —A STUDY IN THE FEDERAL 
JUDICIAL SYSTEM 


VII. THe Jupictary ACT OF 1925 


I 


Le securing legislation for the more effective administration of 

the inferior federal courts, Chief Justice Taft accomplished 
one half of his program of judicial reform. The other half sought 
to improve the Supreme Court’s disposition of litigation by cur- 
tailing its jurisdiction. The aim of the Act of September 6, 1916,’ 
it will be recalled, was to enable the Court to keep more nearly 
abreast of its docket by shutting off cases of minor importance. 
This was accomplished by giving finality to the decisions of state 
courts and circuit courts of appeals in certain types of litigation, 
leaving the protection of whatever national interest might be in- 
volved to a discretionary review by the Supreme Court. The effect 
of this upon appeals from, and writs of error to, the circuit courts 
of appeals was negligible. On the other hand, the number of 
writs of error to state courts was appreciably diminished. From 
157 cases on error to the state courts decided during the 1916 Term 
there is a steady decline, until the low point is reached with 75 
cases in the 1920 Term.” But the general post-war increase in all 
judicial business soon augmented the litigation from the state 





1 39 Stat. 726. 

2 See Table I, infra, p. 874.. In that the Table includes only cases disposed of 
after consideration by the Court and does not include “cases disposed of without 
consideration by the Court ” (see, e.g., 269 U. S. 588 et seq.) differences will occur 
between the figures there set forth and others, e.g., the figures of Mr. Justice Van 
Devanter in Hearing before the Committee on the Judiciary, House of Representa- 
tives, 68th Cong., 2nd Sess., on H. R. 8206, Dec. 18, 1924, at 10; and Hearing before 
a Subcommittee of the Committee on the Judiciary, Senate, 68th Cong., rst Sess., 
on S. 2060 and S. 2061, Feb. 2, 1924, at 44. Three cases, Smith v. Interstate Com- 
merce Comm., 245 U. S. 33 (1917); Smith v. Interstate Commerce Comm., 245 
U. S. 47 (1917); Jones v. Interstate Commerce Comm., 245 U. S. 48 (1917), on 
direct appeal from the Supreme Court of the District of Columbia, have been 
omitted from the tabulation. 
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courts and increased the volume of cases coming to the Supreme 
Court from sources uncontrolled by the 1916 legislation. More- 
over, petitions for certiorari steadily multiplied, making a heavy 
drain upon the Court’s time. These petitions increased from 
270 in the 1916 Term to 429 in the 1922 Term, and reached 
456 in the 1924 Term. 

Furthermore, the Act of 1916 left untouched a number of 
feeders of Supreme Court jurisdiction. Cases coming from the 
district courts, the Court of Claims and the Court of Appeals of 
the District of Columbia were unaffected. These sources of the 
Supreme Court’s business * had been swelled by the war’s after- 
math, Especially was this true of cases coming from the Court of 
Claims, offering for review predominantly problems of contract 
law.* In the 1916 Term the Supreme Court disposed of five cases 
coming from the Court of Claims; in the ‘1924 Term there were 
34 such decisions. 

After the 1916 Act had begun to make itself felt in cutting down 
cases on error to the state courts, the most prolific source of the 
Court’s business became direct review of district court decisions. 
Under pressure the Supreme Court disposed of more cases as 
more cases came to it.’ Dispatch was partly facilitated by estab- 
lishing a “summary docket” in which argument was limited to 
half an hour for a side. Despite this device and the increased 





3 See Table I, infra, p. 874. 

4 Out of 29 cases from the Court of Claims disposed of with opinions during the 
1924 Term, 11 involved only questions of contract law. Of the same character were 
18 cases out of 46 during the 1925 Term. In Sun Ship Building Co. v. United 
States, 271 U. S. 96, 99 (1926), the Chief Justice, after disposing of three such cases 
from the Court of Claims, added: “ Valuable time was taken in hearing these 
cases. After arguments on behalf of the claimants, we declined to hear the other 
side because the correctness of the judgments of the Court of Claims was clear. It 
is fortunate for all that under the Act of February 13, 1925, judgments of the Court 
of Claims entered after May 13, 1925, can only be reviewed here after a showing of 
merits.” Cf. Louisville Bedding Co. v. United States, 269 U. S. 533 (1925). 

5 The following figures as to the appellate docket of the Court are taken from 
Rep. Atry. GEN. FOR 1926, II: 


1916 1017 1018 1919 1920 I92t 1922 1923 1924 1025 
Total number on docket ...1169 1114 1077 988 94% 1012 1128 1093 129%, 1282 
Disposed of during term... 637. 619 669 602 508 505 760 655 758 844 
Remaining at end of term.. 532 405 408 386 343 417 368 438 533 438 


® The summary docket was created by paragraph 6 of Rule 6 of the Rules of 
1911. See 222 U.S., Appendix. During the 1922 Term 10 cases were transferred to 
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labors of the Court, it became clear by 1921 that the Court would 
inevitably go further into arrears. To be sure, cases heard in their 
order and not advanced because of an exigent public consideration 
were reached for argument in considerably less than two years 
after docketing.’ The Supreme Court practitioner of the eighties 
would have found satisfaction instead of grievance in such a con- 
dition. Preceding the Circuit Courts of Appeals Act of 1891 ° it 
had taken a case three years to be heard.*® But the standards for 
judicial administration had decidedly improved since the eighties, 
and the abuses of delay to which the profession and the public then 
submitted would now be deemed intolerable. 

Experience with the Act of 1916 had shown the potentialities of 
discretionary jurisdiction, first made available to the Supreme 
Court by the Circuit Courts of Appeals Act. To resolve conflicts 
among coordinate appellate tribunals and to determine matters of 
national concern are the essential functions of the Supreme 
Court.*® But such issues appear in myriad forms and no general 
classification of cases can hope to forecast the specific instances 
deserving the Court’s ultimate judgment. On the whole, the bar 


affords little help in the selection of cases appropriate for the 
Supreme Court’s attention. Clients are prone to attach to their 
cases an exaggerated public significance, and the absence of a’ 





the summary docket, 39 during the 1923 Term, 22 during the 1924 Term, and 16 
during the 1925 Term. The scope of cases transferable to the summary docket was 
increased by the 1925 Rules. See Rule 6, paragraph 6, Rule 26, paragraphs 3 and 
6, 266 U.S. 657, 673, 674. 

7 Different estimates as to the length of time between the docketing of the case 
and its hearing have been made. According to Mr. Justice Van Devanter, the 
time was 12 to 13 months. See Hearing on S. 2060, supra note 2, at 42. The Chief 
Justice’s estimate was 18 to 24 months. See Hearing before the Committee on the 
Judiciary, House of Representatives, 68th Cong., 2nd Sess., on H. R. 10479, Mar. 
30, 1922, at 12. See also William G. Rice, Jr., “ How the Supreme Court Mill is 
Working,” 56 Am. L. Rev. 763. See also Plates I and II, infra, pp. 875, 876. 

8 Act of Mar. 3, 1891, 26 Star. 826. 

® See Felix Frankfurter, “The Business of the Supreme Court of the United 
States,” 39 Harv. L. Rev. 35, 65. 

10 “ The Supreme Court’s function is for the purpose of expounding and stabiliz- 
ing principles of law for the benefit of the people of the country, passing upon 
constitutional questions and other important questions of law for the public benefit. 
It is to preserve uniformity of decision among the intermediate courts of appeal.” 
Chief Justice Taft in Hearing before the Committee on the Judiciary, House of 
Representatives, 67th Cong., 2nd Sess., on H. R. 10479, Mar. 30, 1922, at 2. See 
also note 13, infra. 
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cohesive Supreme Court bar, with a high professional esprit de 
corps, makes lawyers see cases through their clients’ eyes." In 
marking the boundaries of the Court’s jurisdiction its broad cate- 
gories must be supplemented by ample discretion, permitting re- 
view by the Supreme Court in the individual case which reveals 
a claim fit for decision by the tribunal of last resort. 

The establishment in 1891 of intermediate appellate tribunals 
had to overcome a deep professional feeling against taking away 
from litigants the right to resort to the Supreme Court for vindi- 
cation of their federal claims. The long resistance to circuit 
courts of appeals as the courts of last resort in the ordinary in- 
stances, even in cases where diversity of citizenship or federal 
statutory claims alone were involved, proves how unquestioned 
was the assumption that the Supreme Court was, as a matter of 
course, the guardian of all constitutional claims. The circuit 
courts of appeals could not have been established if a fair share 
of appellate review over claims of a federal character had not 
been reserved to the Supreme Court directly from the district 
courts. It was then only natural that distrust should be felt 
towards conferring on new and untried courts power over cases 
theretofore traditionally within the competence of the Supreme 
Court. Thirty years of active and efficient functioning on the 
part of the circuit courts of appeal had resulted in a different tem- 
per.’* These courts were now taken for granted as courts of great 
authority. The prestige they enjoyed invited greater reliance 
upon them in the general burden of appellate review. Very differ- 
ent considerations could thus guide the framers of new judiciary 
acts from those that confronted the authors of the Circuit Courts 
of Appeals Act of 1891. 

The burdensome increase in the Court’s business and the grow- 





11 See William H. Taft, “ Possible and Needed Reforms in the Administration 
of Justice in the Federal Courts,” 47 Am. Bar Assn. REP. 250, 256; John H. Clarke, 
“Practice Before the Supreme Court,” 8 Va. L. Rec. (N. S.) 241, 242-43; John H. 
Clarke, “ Methods of Work of the United States Supreme Court Judges,” 20 Ox10 
L. Rep. 398, 402. Cf. Salinger v. United States, 47 Sup. Ct. Rep. 173 (1926). 

12 See Plate III, infra, p. 877. “The Circuit Courts of Appeals worked well. 
Speaking generally, they were always abreast of their dockets, and their activity 
soon removed the ‘hump’ in the docket of the Supreme Court.” William H. Taft, 
“The Jurisdiction of the Supreme Court under the Act of February 13, 1925,” 35 
Yate L. J. 1, 2. See also Martin T. Manton, “Organization and Work of the 
United States Circuit Court of Appeals,” 12 Am. Bar Assn. J. 41. 
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ing recognition of the availability of the circuit courts of appeals 
as fit means for deflecting litigation from the Supreme Court coin- 
cided with William H. Taft’s appointment to the Court. The new 
Chief Justice had for some time sponsored further limitation upon 
the Supreme Court’s business.** In 1914 he had urged that the 
Court be saved from the burden of improvident appeals and the 
public inconveniences of undue congestion by cutting down its 
obligatory jurisdiction and extending the scope of discretionary 
review.’* -Furthermore, unlike some of his predecessors, Chief 
Justice Taft deemed it the prerogative and even the duty of his 
office to take the lead in promoting judicial reform and to wait 





18 As early as his first annual message to Congress, President Taft wrote: “ It 
is not impossible to cut down still more than it is cut down, the jurisdiction of the 
Supreme Court so as to confine it almost wholly to statutory and constitutional 
questions.” See 16 RicHAaRDSON, MESSAGES AND PAPERS OF THE PRESIDENTS, 7431. 
These views he expanded in his second annual message of Dec. 6, 1910: “ No man 
ought to have, as a matter of right, a review of his case by the Supreme Court. He 
should be satisfied by one hearing before a court of first instance and one review by 
a court of appeals. The proper and chief usefulness of a Supreme Court, and 
especially of the Supreme Court of the United States, is, in the cases which come 
before it, so to expound the law, and especially the fundamental law — the Consti- 
tution — as to furnish precedents for the inferior courts in future litigation and for 
the executive officers in the construction of statutes and the performance of their 
legal duties. Therefore, any provisions for review of cases by the Supreme Court 
that cast upon that Court the duty of passing on questions of evidence and the con- 
struction of particular forms of instruments, like indictments, or wills, or contracts, 
decisions not of general application or importance, merely clog and burden the 
Court and render more difficult its higher function, which makes it so important a 
part of the framework of our Government. The Supreme Court is now carrying an 
unnecessary burden of appeals of this kind, and I earnestly urge that it be removed.” 
See zbid. 7523-24. 

14 “ The Supreme Court has great difficulty in keeping up with its docket. The 
most important function of the court is the construction and application of the con- 
stitution of the United States. It has other valuable duties to perform in the 
construction of statutes and in the shaping and declaration of general law, but if its 
docket is to increase with the growth of the country, it will be swamped with its 
burden, the work which it does will, because of haste, not be of the high quality 
that it ought to have, and the litigants of the court will suffer injustice because of 
delay. For these reasons the only jurisdiction that it should be obliged to exercise, 
and which a litigant may, as a matter of course, bring to the court, should be ques- 
tions of constitutional construction. By giving an opportunity to litigants in all 
other cases to apply for a writ of certiorari to bring any case from a lower court 
to the Supreme Court, so that it may exercise absolute and arbitrary discretion with 
respect to all business but constitutional business, will enable the court so to restrict 
its docket that it can do all its work, and do it well.” William H. Taft, “The 
Attacks on the Courts and Legal Procedure,” 5 Ky. L. J., No. 2, 3, 18. 
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neither upon legislative initiation in Congress nor upon profes- 
sional opinion.** He sponsored energetically the work of a com- 
mittee of his colleagues engaged in formulating in detail the 
principle of a wider discretionary review. This committee con- 
sisted of Justices Day, Van Devanter and McReynolds; Mr. 
Justice Day was succeeded on his retirement by Mr. Justice 
Sutherland, a former member of the Judiciary Committee of the 
Senate.*° The task of draftsmanship fell chiefly to Mr. Justice 
Van Devanter, who submitted the committee’s labors to the whole 
Court late in 1921. After full consideration a revised draft be- 
came the Court’s proposal to Congress, where it became known 
as the Judges’ Bill.*’ 
2 


At the heart of the proposal was the conservation of the Su- 
preme Court as the arbiter of legal issues of national significance. 
But this object could hardly be attained so long as there persisted 
the obstinate conception ** that the Court was to be the vindica- 





15 See the remarks of the Chief Judie [then Mr. Taft] before the Judicial 
Section of the American Bar Association, 41 Am. Bar Assn. REP. 743; also the re- 
marks of Mr. Justice McReynolds, the draftsman of the Act of 1916, before the 
same body, 39 ibid. 967. 

16 “ Before I came into the court a committee had been appointed for its prep- 
aration, consisting of Justice Day, Justice McReynolds, and, I suppose, ex officio, 
the Chief Justice. It was taken up again and a very careful and very much extended 
examination of it made by the committee, to which Justice Van Devanter was 
added.” Chief Justice Taft, in Hearing before the Committee on the Judiciary, 
House of Representatives, 67th Cong., 2nd Sess., on H. R. 10479, Mar. 30, 1922, at 
1. “The members of the Court, afraid that the docket might become more con- 
gested, brought the matter to the attention of the Judiciary Committees of both 
Houses of Congress, and it was there suggested that the Court prepare a bill to help 
matters. A committee of the Court was appointed, of which Mr. Justice Day was 
Chairman, Mr. Justice Van Devanter and Mr. Justice McReynolds were members, 
and the Chief Justice acted ex officio. Upon the retirement of Mr. Justice Day, 
Mr. Justice Van Devanter became the Chairman of the Committee.” William H. 
Taft, supra, 35 YALE L. J at 2. See also William H. Taft, “ Possible and Needed 
Reforms in the Administration of Justice in the Federal Courts,” 47 Am. Bar Assn. 
REP. 250, 254. 

17 It was introduced by Senator Cummins and Congressman Walsh on Feb. 17, 
1922. 62 Conc. REc. 2686, 2737. 

18 This notion was reinforced by the nineteenth-century American habit of 
double appeals. See Roscoe Pound, “ The Causes of Popular Dissatisfaction with 
the Administration of Justice,” 40 Am. L. Rev. 729, 746; Roscoe Pound, “A Prac- 
tical Program of Procedural Reform,” 22 Green Bac, 438, 442; William H. Taft, 
“ The Administration of the Criminal Law,” 15 YAte L. J. 1, 14; Edson R. Sunder- 
land, “ The Problem of Appellate Procedure,” 5 Tex. L. Rev. 126. 
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tor of all federal rights.*® This conception the Judges’ Bill com- 
pletely overrode.”° Litigation which did not represent a wide 
public interest was left to state courts of last resort and to the 
circuit courts of appeals, always reserving to the Supreme Court 
power to determine that some national interest justified invoking 
its jurisdiction. 

The Act of 1891, as interpreted by Spreckels Sugar Refining 
Co. v. McClain,” afforded wide opportunity of review by the 
Supreme Court of decisions of courts of first instance which had 
already been reviewed by the circuit courts of appeals. Thus, 
from the 1916 Term to the 1925 Term, the Supreme Court had to 
entertain an average of 40 cases which had already gone through 
the circuit courts of appeals.?* The Chief Justice has listed the 
following large classes of cases in which a second review as a 
matter of right could be had in the Supreme Court after prior 
appeal to the circuit courts of appeals: 


“ . . civil suits — 

(1) Brought by the United States, or by any officer thereof au- 
thorized by law to sue. 

(2) Between citizens of the same State claiming lands under grants 
from different States. 





19 Senator Heflin of Alabama was by no means alone in entertaining the follow- 
ing views: “I understand that out of some 115 cases that came here the Supreme 
Court decided that a mistake was made in appealing eighty-odd cases. I submit 
that if one man’s rights were preserved and safeguarded the court in that action 
served a just purpose and it could well afford to consider 100 to 200 cases if neces- 
sary, in order to do justice by even one American citizen. The Bible tells us that 
it were better that 99 guilty persons go free than that 1 innocent man should suffer. 

. . Iam not ready to surrender the average citizen’s right to appeal and accept in 
its stead discretionary power given to the judges of the Supreme Court.” 66 Conc. 
REc, 2928 (Feb. 3, 1925). 

20 The form in which the Judges’ Bill was introduced into the two houses of 
Congress is printed in Hearing before a Subcommittee of the Committee on the 
Judiciary, Senate, 68th Cong., rst Sess., on S. 2060 and S. 2061, Feb. 2, 1924, at 
1-6, and in 66 Conc. REc. 2750. 

21 192 U.S. 397 (1904). In MacFadden v. United States, 213 U. S. 288 (1909), 
the doctrine of the Spreckels case permitting an appeal from a decision of the 
circuit court of appeals to the Supreme Court where the case involved a further 
question besides one directly appealable to the Supreme Court under § 5 of the 
Act of Mar. 3, 1891, 26 Stat. 826, 827, was explained to deny such an appeal 
unless the ground upon which federal jurisdiction was invoked included a question 
directly appealable from the district or circuit courts to the Supreme Court. See 
also Lemke v. Farmers Grain Co., 258 U. S. 50 (1922). 

22 See Table I, infra, p. 874. 





A STUDY IN THE FEDERAL JUDICIAL SYSTEM 841 


(3) Where more than $3,000 is involved and the suit arises under 
the Constitution or laws or treaties of the United States. 

(4) Seizures on land or waters not within admiralty or maritime 
jurisdiction. 

(5) Cases arising under the postal laws. 

(6) Suits and proceedings under any law regulating commerce, ex- 
cept such as may be coveréd by special statutes already mentioned. 

(7) Civil suits and proceedings for enforcement of penalties and for- 
feitures and incurred under any law of the United States. 

(8) Suits for damages by officers and persons for injury done him in 
protection or collection of United States revenue or to enforce right of 
citizens to vote. 

(9) Suits for damages by citizens injured in their Federal constitu- 
tional rights. 

(10) Suits against consuls and vice consuls. 

(11) Suits under immigration and contract labor laws. 

(12) Private suits under the antitrust act. 

(13) Suits by Indians or part blood Indians for allotment under any 
law or treaty. 

(14) Suits by tenant in common or joint tenant for partition of land 
in which the United States is also tenant in common or joint tenant.” ** 


The Judges’ Bill put an end to two appeals as of right.** All 
cases disposed of in the circuit courts of appeals were by the 
new plan made reviewable only by the discretionary writ of 
certiorari. 

Not only were the circuit courts of appeals made final appel- 
late tribunals as to business that had previously come to them; 
the Judges’ Bill sought also to make them the courts of review for 
all decisions by the lower district courts. Even after the Circuit 
Courts of Appeals Act, cases which entirely involved the “ con- 
struction or application of the Constitution of the United States,” 
“the constitutionality of any law of the United States or the 
validity or construction of any treaty made under its authority,” 





23 Hearing before a Subcommittee of the Committee on the Judiciary, Senate, 
68th Cong., rst Sess., on S. 2060 and S. 2061, Feb. 2, 1924, at 23. 

24 Judges’ Bill, § 1, amending Jupictat Cone, § 240. The section also permits 
the issuance of certiorari “either before or after a judgment or decree by such 
lower court.” ‘Though the writ theretofore had issued prior to the rendering of a 
decision in a circuit court of appeals (The Three Friends, 166 U. S. 1 (1897)), the 
recent decision in White v. Mechanics Securities Corp., 269 U. S. 283 (1925), fore- 
shadows more frequent exercise of this power. 
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or the jurisdiction of the district court as a federal court, and 
cases in which a state constitution or law was “ claimed to be in 
contravention of the Constitution of the United States,” together 
with prize cases, went directly from the district courts to the Su- 
preme Court.*> The Judges’ Bill abolished this bifurcated system 
of appeals, with four important exceptions: (1) suits under the 
anti-trust and interstate commerce laws; (2) writs of error by 
the United States in criminal cases; (3) suits to enjoin the en- 
forcement of state statutes or action by administrative officers 
of the states; (4) suits to enjoin orders of the Interstate Com- 
merce Commission.”* ‘The cases included under these four ex- 
cepted categories ordinarily raise issues transcending in impor- 
tance the immediate interests of litigants and involve those 
national concerns which are in the keeping of the Supreme Court. 
Tt is to be noted that in the last two classes, judicial review is 
in the first instance by a district court of three judges sitting in 
judgment upon the prior action of administrative tribunals; *’ 
that cases under the anti-trust and interstate commerce laws nor- 
mally involve vast economic interests extending over great areas; 
and, finally, that the prompt and uniform administration of crimi- 
nal justice requires the validity and construction of provisions of 
the Federal Penal Code to be authoritatively declared by the 
highest court.” 

The empirical nature of judiciary legislation is strikingly illus- 
trated by the anomalous condition of appellate jurisdiction over 
cases arising in the District of Columbia. We have already re- 
ferred to the effort to narrow review over cases from the Court of 
Appeals of the District of Columbia to the limits prescribed for 
those from the circuit courts of appeals.*® The Judicial Code of 
IQI1, as interpreted by American Security & Trust Co. v. District 





25 Jupicrat Cope, § 238, reénacting Act of Mar. 3, 1891, $5, 26 Srar. 826, 827. 

26 Judges’ Bill, §1, amending Jupiciat Cope, § 238. Direct review by the 
Supreme Court of interlocutory or final judgments in these four classes of cases had 
been provided for by the Act of Feb. 11, 1903, § 2, 32 Star. 823; Act of Mar. 2, 
1907, 34 Star. 1246; Act of Mar. 4, 1913, 37 Stat. 1013; Act of Oct. 22, 1913, 38 
Stat. 208, 220. 

27 Act of Mar. 4, 1913, 37 StaT. 1013; Act of Oct. 22, 1913, 38 Strat. 208, 220. 

28 See Felix Frankfurter, “ The Business of the Supreme Court of the United 
States,” 39 Harv. L. REv. 325, 342. 

29 Ibid. 344. 
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of Columbia,” left District of Columbia litigants an unwarranted 
freedom of appeal to the Supreme Court. This the Judges’ Bill 
corrected by putting the Court of Appeals on a level with the 
circuit courts of appeals.** Again, great saving of time for the 
more compelling problems that come before the Supreme Court 
was proposed by eliminating the obligatory review over Court of 
Claims decisions.*? To be sure, the Court of Claims is a court of 
first instance and thus litigants were to be deprived of the custom- 
ary opportunity for revision by an appellate court. However, the 
nist prius court for these causes is a court of five judges, and there 
remains the corrective safeguard of certiorari. Claims against 
the government under the Tucker Act ** (involving less than 





80 224 U.S. 401 (10912). 

81 Judges’ Bill, § 1, amending Jupiciat Cope, § 240. Sections 250 and 251 of 
the Judicial Code were also repealed by § 13 of the Bill. 

82 Judges’ Bill, § 3, and § 13, repealing Jupiciat Cope, §§ 242, 243. 

33 Act of Mar. 3, 1887, § 2, 24 Stat. 505. Direct appeals from the district courts 
to the Supreme Court could be had from a judgment against the United States 
without regard to the pecuniary amount of the judgment, and the right of appeal 
reserved to both claimant and to the United States was the right of appeal reserved 
in the statutes relating to the Court of Claims. United States v. Davis, 131 U. S. 
36 (1889). The Act of Mar. 3, 1891, 26 Stat. 826, in redistributing the appellate 
jurisdiction of the Supreme Court between it and the newly established circuit 
courts of appeals, omitted to make any reference to the Tucker Act and its pro- 
visions allowing direct review of the decisions of the district and circuit courts by 
the Supreme Court. Confusion resulted, which subsequent decisions of the Supreme 
Court only increased. In Ogden v. United States, 148 U. S. 390 (1893), the Court 
held that the Act of 1891 had diverted review in cases under the Tucker Act to the 
circuit courts of appeals. But in Chase v. United States, 155 U. S. 489 (1894), 
despite its oft-asserted warning that the appellate jurisdiction of the Supreme Court 
is always open to scrutiny, the Court without examination, took jurisdiction on 
writ of error from a judgment of a circuit court under the Tucker Act. In Reid v. 
United States, 211 U. S. 529 (1909), the Court held that the direct review of deci- 
sions of the district and circuit courts by the Supreme Court was not abrogated by 
the Act of,1891, but made no mention of the Ogden case. That case was not over- 
ruled until ten years later in J. Homer Fritch, Inc. v. United States, 248 U. S. 458 
(1919). The same confusion prevailed concerning the power of circuit courts of 
appeals over decisions by the district and circuit courts under the Tucker Act. 
Subsequent to the Reid case the Court entertained jurisdiction of an appeal from a 
circuit court of appeals which reviewed the action of a district court under the 
Tucker Act, thus impliedly recognizing a power of review in the circuit court of 
appeals. United States v. Buffalo Pitts Co., 234 U. S. 228 (1914). In J. Homer 
Fritch, Inc. v. United States, supra, at 462, 463, direct review by the Supreme 
Court of such decisions was held to exclude any review by the circuit courts of 
appeals, and this puzzling chapter in the attempts of the Supreme Court to deter- 
mine its own jurisdiction was brought to a close by the comment of Chief Justice 
White that “the effect of the ruling in Reid v. United States was to overrule the 
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$10,000) brought not in Washington but before district courts 
which, upon the analogy of the jurisdiction of the Supreme Court 
over the Court of Claims, were appealable direct to that Court, 
were by the Judges’ Bill transferred to the circuit courts of ap- 
peals. 

The proposed bill explicitly confined to two classes cases which 
could as a matter of course be taken from the state courts to the 
Supreme Court: (1) where the validity of a state statute was chal- 
lenged under the Federal Constitution and its validity sustained; 
(2) where a federal statute or treaty was invoked and its validity 
denied.** This partially removed a difficulty which the Act of 
1916 had introduced into the Judicial Code. Ever since the First 
Judiciary Act, the Supreme Court had been able to review the 
judgment of a state court which denied an attack, based on the 
Federal Constitution, on “an authority exercised under any 
State.” °° The Act of 1916 eliminated review upon an assailed 
exercise of authority; the “ validity ” of authority, not an illegiti- 
mate exercise of it, alone furnished warrant for a writ of error 
from the Supreme Court.** Subtle distinctions were thereby in- 
vited,*” which were happily dispensed with by the Judges’ 





Ogden Case,” and that “ the action of this court in the Buffalo Pitts Case must be 
regarded as a mere inadvertent assumption of jurisdiction rather than as a decision 
that such jurisdiction existed.” 

34 Judges’ Bill, § 1, amending Juprctat Cope, § 237. 

35 Act of Sept. 24, 1780, § 25, 1 STAT. 73, 85. ’ 

36 Jett Bros. Distilling Co. v. City of Carrollton, 252 U.S. 1 (1920). See also 
Philadelphia & Reading Coal & Iron Co. v. Gilbert, 245 U.S. 162 (1917) ; Ireland v. 
Woods, 246 U.S. 323 (1918) ; Stadelman v. Miner, 246 U. S. 544 (1918) ; Arkansas 
v. St. Louis-San Francisco Ry., 269 U. S. 172 (1925). See Raymond W. Clifford, 
“ Appellate Procedure through State and Federal Courts,” 1924 WasH. Bar Assn. 
REp. 187, 193. 

37 The following cases have been dismissed on the basis of Jett Bros. Distilling 
Co. v. City of Carrollton, supra note 36: Fitch, Connell & Co. v. Atchison, T. & 
S. F. Ry., 254 U. S. 618 (1921) ; Denee v. Morrison, 254 U. S. 618 (1921); Nagel 
v. Iowa, 254 U. S. 620 (1921) ; Great Northern Ry. v. Minneapolis, 254 U. S. 620 
(1921); Sanger Bros. v. Hunsucker, 254 U. S. 621 (1921); Supreme Lodge v. 
Overton, 255 U. S. 559 (1921); Rennie v. Gibson, 257 U. S. 611 (1921); Watts 
v. Arizona, 257 U. S. 617 (1921); Jones v. Seifert, 257 U. S. 618 (1921) ; Kansas 
City Motion Picture Machine Operators v. Hughes, 257 U. S. 621 (1922) ; Missouri 
Pacific R. R. v. Izard County Highway Imp. Dist. No. 1, 257 U. S. 623 (1922); 


Schaff v. Famechon Co., 258 U. S. 76 (1922); Bank -of Sturgeon v. Palmer, 258 


U. S. 603 (1922); Abo Land Co. v. Tenorio, 258 U. S. 604 (1922); Corbett v. 
South Carolina, 258 U. S. 606 (1922); Collins v. Byrnes, 258 U. S. 607 (1922); 
Denson v. Georgia, 258 U. S. 608 (1922); Bailey v. Oregon-Washington R. R. & 
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Bill.** This proposal probably did not effect a reduction of cases; 
it did avoid wastes in litigation. 
Review of cases coming from the dependencies of the United 





Nav. Co., 258 U. S. 611 (1922); Keokuk & Hamilton Bridge Co. v. Illinois, 258 
U. S. 613 (1922); Stevens v. Southern Pac. Land Co., 259 U. S. 578 (1922); 
McIntosh v. Dill, 260 U. S. 694 (1922); Mittle v. South Carolina, 260 U. S. 705 
(1922); Reed v. Village of Hibbing, 260 U. S. 709 (1923); American Trust Co. 
v. McNinch, 261 U. S. 606 (1923); Huey v. Brock, 261 U. S. 609 (1923); Union 
Stock Yards Co. v. Mayhall & Neible, 262 U. S. 731 (1923); Swartwood v. 
Lehigh Valley R. R., 263 U. S. 674 (1923); American Ry. Express Co. v. 
Kentucky, 263 U. S. 674 (1923); Wear v. Johnston, 263 U. S. 675 (10923); 
Webb & Co. v. Pingree Cattle Loan Co., 264 U. S. 570 (1924); LaChapelle v. 
Union Pacific Coal Co., 264 U. S. 575 (1924); Neil v. Utah Wholesale Grocery 
Co., 265 U.S. 572 (1924) ; Missouri Pacific R. R. v. Burnett, 265 U.S. 572 (1924); 
Pluto Oil & Gas Co. v. Miller, 265 U. S. 573 (1924); Clinton v. Gypsy Oil Co., 
265 U. S. 574 (1924); Patterson v. Patterson, 266 U. S. 594 (1925); Van Auken 
v. Smith, 266 U. S. 595 (1925); Crisp v. Davis, 267 U. S. 572 (1925); Hurr v. 
Davis, 267 U. S. 572 (1925); Cowokochee v. Chapman, 267 U. S. 572 (10925); 
Clay v. District Court, 267 U. S. 574 (1925); Corby Estate v. City of St. Joseph, 
267 U.S. 578 (1925) ; Canard v. Snell, 267 U. S. 578 (1925); Tiger v. Drumright, 
267 U. S. 578 (1925); Singleton v. Georgia, 267 U. S. 579 (1925); Crowson v. 
Cody, 267 U. S. 579 (1925); Hallenborg v. Green Consolidated Copper Co., 267 
U. S. 582 (1925); Durand v. First State Bank, 267 U. S. 582 (1925); Northern 
Pacific S. S. Co. v. Soley, 267 U. S. 583 (1925); Gilseth v. Risty, 267 U. S. 584 
(1925); Brambini v. United States, 267 U. S. 584 (1925); County of Tuolumne 
v. Railroad Comm. of California, 267 U.S. 584 (1925) ; McCalla Co. v. California, 
267 U.S. 585 (1925); Sala v. Crane, 267 U.S. 585 (1925) ; Hiawassee River Power 
Co. v. Carolina Tennessee Power Co., 267 U. S. 586 (1925); Crew Levick Co. v. 
Philadelphia, 268 U. S. 676 (1925); Cox v. Florida, 268 U. S. 680 (1925); First 
Nat. Bank v. Jackson, 268 U. S. 681 (1925); St. Louis & Hannibal R. R. v. 
Jackman, 268 U. S. 682 (1925) ; Bowling v. Beaver, 269 U. S. 527 (1925) ; Chicago, 
R. I. & P. Ry. v. Janney, 269 U. S. 528 (1925); Tyner v. Buffington, 269 U. S. 
529 (1925); Apalachicola Land, etc. Co. v. McRae, 269 U. S. 531 (1925) ; Showal- 
ter v. Hampton, 269 U. S. 533 (1925); Meier v. Florida, 269 U. S. 533 (1925) ; 
Rowe v. Sartain, 269 U. S. 537 (1925); Weston v. Tulsa, 269 U. S. 540 (1926) ; 
Chesapeake & Ohio Ry. v. Williams Slate Co., 269 U. S. 540 (1926); Lancaster v. 
Smith, 269 U. S. 541 (1926) ; Lancaster v. Graham, 269 U. S. 541 (1926) ; Chicago 
& Eastern Illinois Ry. v. Chicago Heights Terminal Transfer R. R., 270 U. S. 
626 (1926); Patterson v. Virginia, 270 U. S. 632 (1926); Lynch v. Nashville, 
Chattanooga & St. L. Ry., 271 U. S. 641 (1926); Marsino v. Massachusetts, 271 
U. S. 642 (1926); Chicago, R. I. & P. Ry. v. Murphy, 271 U. S. 642 (1926) ; 
Samuels v. Childers, 271 U. S. 644 (1926); Scott v. Morris Nat. Bank, 271 U. S. 
646 (1926); Ross v. South Dakota, 271 U. S. 646 (1926); Tiger v. Fewell, 271 
U. S. 649 (1926) ; Fisher v. Crider, 47 Sup. Ct. Rep. 342 (1927). 

38 The Act of 1916 in amending Jupictat Cope, § 237, provided: “ A final judg- 
ment or decree in any suit in the highest court of a State in which a decision in the 
suit could be had, where . . . is drawn in question the validity of a statute of, or 
an authority exercised under any State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the decision is in favor 
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» states had been provided for ad hoc. Successive laws affecting 
Hawaii,®® Alaska,*° Porto Rico,** the Philippines,*? the Canal 





of their validity, may be re-examined and reversed or affirmed in the Supreme Court 
upon a writ of error.” Certiorari was permitted in cases “ where any title, right, 
privilege, or immunity is claimed under the Constitution, or any treaty or statute 
of, or commission held or authority exercised under the United States.” 39 Srar. 
726, 727. The words, “the validity of ...an authority exercised under any 
State,” that gave rise to the numerous dismissals collected in note 37, supra, were 
eliminated by the Judges’ Bill from the revision of § 237 of the Judicial Code. 
Claims of that character can now be reviewed only by certiorart and then 
only if they fall within the scope of a “title, right, privilege, or immunity .. . 
specially set up or claimed by either party under the Constitution, or any treaty or 
statute of, or commission held or authority exercised under, the United States.” 
The Judges’ Bill also omitted from cases subject to review by writ of error under 
the Act of 1916 those in which the validity of “an authority exercised under the 
United States ” was drawn into question and the decision was against the validity. 
Cases of this nature were also subject to serious uncertainties. Prior to the Act of 
1916, cases only raised the problem of whether a claim concerned the construction of 
the state statute by the state court or whether the claim involved its validity. Cf. 
Commercial Bank of Cincinnati v. Buckingham’s Ex’rs, 5 How. (U. S.) 317 (1847); 
Bridge Proprietors v. Hoboken Co., 1 Wall. (U.S.) 116 (1863). The Act of Mar. 3, 
1885, 23 STAT. 443, regulating appeals from the Supreme Court of Columbia and the 
supreme courts of the territories, first introduced the distinction between a claim 
of right or title under an authority exercised under the United States and a question 
involving the validity of the authority itself. The draftsman of the Act of 10916 
embodied this principle as one of distinction between writs of error and of cer- 
tiorari, evidently convinced by Chief Justice Fuller’s remark that “ the distinction 
is palpable between a denial of the validity of the authority and a denial of a title, 
right, privilege or immunity claimed under it.” See Baltimore & Potomac R. R. 
v. Hopkins, 130 U. S. 210, 223 (1889). The numerous dismissals heretofore referred 
to make it evident that the distinction is far from palpable, at least to the bar, and 
bear out the wisdom of Chiet Justice Chase’s remark: “In many cases the question 
of the existence of an authority is so closely connected with the question of its 
validity that the court will ‘not undertake to separate them... .” Mé£llingar v. 
Hartupee, 6 Wall. (U. S.) 258, 262 (1867). Cf. Gill v. Oliver’s Ex’rs, 11 How. 
(U. S.) 529 (1850). ; 

89 By the Act of Apr. 30, 1900, § 86, 31 Stat. 141, 158, the Ninth Circuit Court 
of Appeals was given appellate jurisdiction in all cases in the District Court of 
Hawaii similar to cases in which appeals would lie from the district courts to the 
circuit courts of appeals. By the Act of Mar. 3, 1905, $3, 33 Strat. 1035,.the 
Supreme Court was given appellate jurisdiction over the Supreme Court of Hawaii 
in all cases where the amount exceeded $5,000. By the Act of Mar. 3, 1909, § 1, 35 
Stat. 838, 839, appeals and writs of error could be taken from the District Court 
of Hawaii to the Supreme Court of the United States in all cases where such 
appeals would lie from the district courts to the Supreme Court. The Ninth Circuit 
Court of Appeals was given appellate jurisdiction over all other cases. These pro- 
visions were substantially reénacted in the Judicial Code, §128. By § 246 of the 
Judicial Code the Supreme Court of the United States was given appellate juris- 
diction over the Supreme Court of the Territory of Hawaii in the same class of 
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cases in which the final judgment of state courts could be reviewed; also in all cases 
where the sum involved exceeded $5,000. By the Act of Jan. 28, 1915, § 2, 38 
Srat. 803, the provisions with respect to direct appeals from the District Court of 
Hawaii to the Supreme Court were reénacted, but cases involving $5,000 in the 
Supreme Court of Hawaii theretofore appealable to the Supreme Court of the 
United States were now made appealable to the circuit courts of appeals. By the Act 
of July 9, 1921, § 313, 42 Stat. 108, 119, 120, the provisions with respect to the 
appellate jurisdiction of the Supreme Court and of the circuit courts of appeals 
over the District Court of Hawaii were reénacted. 

40 By the Act of Mar. 3, 1899, § 202, 30 Strat. 1253, 1307, appeals and writs of 
error in criminal actions in the District Court of Alaska could be taken to the 
Supreme Court or the Ninth Circuit Court of Appeals in the same manner as from 
the circuit and district courts. By the Act of June 6, 1900, § 504, 31 STAT. 321, 414, 
the Supreme Court of the United States was given appellate jurisdiction over the 
District Court of Alaska in prize cases and in all cases involving the construction or 
application of the Constitution, constitutionality of any law, the validity or con- 
struction of a treaty, or the constitutionality of a state constitution or law. All 
other cases where the amount exceeded $500 were reviewable by the Circuit Court 
of Appeals. By § 505 of the same Act the decisions of the Circuit Court of Appeals 
were made final, but the Circuit Court of Appeals could certify questions to the 
Supreme Court in these cases. The only review of the decisions of the Circuit Court 
of Appeals was thus by certification. Alaska Pacific Fisheries v. Alaska, 249 U. S. 
53 (1919) ; Alaska Salmon Co. v. Alaska, 249 U. S. 62 (1919). There was no direct 
review to the Supreme Court in capital cases. Itow v. United States, 233 U. S. 
581 (1914). The provisions with respect to review by the Circuit Courts of Appeals 
were reénacted in Judicial Code, § 134, and the provisions for direct review by the 
Supreme Court in Judicial Code, § 247. 

41 By the Act of Apr. 12, 1900, § 35, 31-StatT. 77, 85, the Supreme Court of the 
United States was given appellate jurisdiction over the Supreme Court and District 
Court of Porto Rico in the same cases in which it had appellate jurisdiction over the 
supreme courts of the territories. By the Judicial Code, § 244, appellate jurisdiction 
over these courts was given to the Supreme Court in cases involving the validity of 
a copyright, and in cases involving the validity of a treaty or statute of or authority 
exercised under the United States, or wherein the Constitution of the United States 
or a treaty or statute thereof was brought in question, and the right claimed there- 
under denied, and in all other cases involving $5,000. By the Act of Jan. 28, 1915, 
§1, 38 Stat. 803, §128 of the Judicial Code was amended to give the First 
Circuit Court of Appeals appellate jurisdiction of all cases in the District Court of 
Porto Rico, unless such cases were appealable direct to the Supreme Court; § 238 
of the Judicial Code was amended to give the Supreme Court appellate juris- 
diction of all cases in the District Court of Porto Rico similar to the cases in which 
it was given direct appellate jurisdiction from the district courts; § 246 of 
the Judicial Code was amended to give the Supreme Court appellate jurisdiction 
over the Supreme Court of Porto Rico in the same classes of cases in which it had 
appellate jurisdiction over the state courts and in all other cases it was competent 
for the Supreme Court to review the decisions of the Supreme Court of Porto Rico 
by certiorari; all cases wherein the amount involved exceeded $5,000 could be prose- 
cuted in the circuit courts of appeals. By the Act of Mar..2, 1917, §§ 42, 43, 39 
STAT. 951, 966, these provisions were reaffirmed. 

42 By the Act of July 1, 1902, § 10, 32 StaT. 691, 695, the Supreme Court of the 
United States was given appellate jurisdiction over the Supreme Court of the 
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Zone,** the Virgin Islands,** as well as American rights in China,*° 
had dealt unrelatedly with appeals from their courts.** As judi- 
ciary acts addressed themselves to the need of relieving the Su- 
preme Court of business, there was a piecemeal transfer of this 
appellate jurisdiction from the Supreme Court to the circuit courts 
of appeals.’ The Judges’ Bill proposed a complete withdrawal of 
these miscellaneous reviews by the Supreme Court, distributing 
authority over the dependencies (except the Philippines) to ap- 
propriate circuit courts of appeals.** The bill thus provided a 





Philippine Islands in all cases involving the Constitution or any statute, treaty, 
title, right, or privilege of the United States, or cases in which the value in con- 
troversy or the title or possession of real estate exceeded $25,000. Judicial Code, 
§ 248, reénacted this provision. The Act of Aug. 29, 1916, § 27, 39 STAT. 545, 555, 
again reénacted these provisions. By the Act of Sept. 6, 1916, § 5, 39 Stat. 726, 
727, no review could be had of any judgment of the Supreme Court of the Philip- 
pine Islands except by certiorari which under §5 of the Act had to be applied 
for within three months after the entry of the judgment. 

43 By the Act of Aug. 24, 1912, § 9, 37 STAT. 560, 566, the Fifth Circuit Court 
of Appeals was given appellate jurisdiction over the District Court for the Canal 
Zone of cases involving the Constitution, a statute, treaty, title, right, or privilege of 
the United States, or cases involving more than $1,000, or criminal cases where the 
crime charged was punishable as a felony. The decisions of the Fifth Circuit Court 
of Appeals were subject to review by the Supreme Court “as in other cases author- 
ized by law.” By the Act of Sept. 21, 1922, § 3, 42 StraT. 1004, 1006, this section 
was reénacted with an additional clause giving the Fifth Circuit Court of Appeals 
jurisdiction of cases in which the jurisdiction of the trial court was in issue. 

44 By the Act of Mar. 3, 1917, § 2, 39 SraT. 1132, the Third Circuit Court of 
Appeals was given appellate jurisdiction of all cases in the courts of the Virgin 
Islands theretofore reviewable by the courts of Denmark, and the decisions of the 
Court of Appeals were to be final except as provided in §§ 239, 240 of the Judicial 
Code. 

45 By the Act of June 30, 1906, § 3, 34 Stat. 814, 815, the Ninth Circuit Court 
of Appeals was given appellate jurisdiction of all cases in the United States Court 
for China. The decisions from the Circuit Court of Appeals were reviewable by the 
Supreme Court in these cases as in cases in the circuit courts of appeals from the 
district and circuit courts. Judicial Code, § 131, reénacted this provision. 

46 “ As illustrating the present lack of uniformity in this regard, section 134, 
Judicial Code, authorizes the Circuit Court of Appeals for the Ninth Circuit, in 
cases pending in that court from the District Court for Alaska, to certify questions 
to the Supreme Court, but no power is conferred upon the Supreme Court to order 
up the whole record and decide the whole controversy, or to issue a writ of cer- 
tiorari upon the petition of a party to the cause... .” Hearing before a Sub- 
committee of the Committee on the Judiciary, Senate, 68th Cong., 1st Sess., on S. 
2060 and S. 2061, Feb. 2, 1924, at 7. 

47 See notes 39-45, supra. 

48 The bill gave the circuit courts of appeals appellate jurisdiction over all cases 
in the district courts of Hawaii and Porto Rico, and the United States Court for 
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certain uniformity of treatment as to procedure and subject- 
matter of review in these territorial cases. 

The episodic enactments affecting review from the dependen- 
cies were not the only instances of disjointed legislation govern- 
ing the federal judiciary. The Judicial Code was an incomplete 
codification, and since 1911 it was overlaid with patches here 
and there, which made a crazy-quilt of the laws affecting the 
jurisdiction and procedure of the federal courts. In the language 
of Mr. Justice Van Devanter the statutes were “ widely scattered, 
fragmentary, and not harmonious.” *® Courts and counsel were 


confused, and litigants were the victims of mysterious refinements. 
In addition to its main purpose of reducing litigation before the 
Supreme Court, the Judges’ Bill was an effort at “a revision and 
restatement — a bringing together in a harmonious whole — of 
the statutes relating to the appellate jurisdiction of the circuit 
courts of appeals and the Supreme Court.” © 





China. The circuit courts of appeals were given appellate jurisdiction over the 
district courts of Alaska, the Virgin Islands and the Canal Zone in: (1) all cases 
involving the Consiitution, a statute or treaty of, or authority exercised under the 
United States; (2) all civil cases involving more than $1,000; (3) all criminal cases 
where the offense was punishable by imprisonment for more than one year or by 
death; (4) in all habeas corpus proceedings. The circuit courts of appeals were 
given appellate jurisdiction over the Supreme Court of Hawaii and Porto Rico in: 
(1) all cases involving the Constitution, a statute or treaty of, or authority exer- 
cised under the United States; (2) all civil cases involving more than $5,000; (3) 
all habeas corpus proceedings. Judges’ Bill, §1, amending Jupiciat Cope, § 128. 
Section 7 of the Judges’ Bill retained the existing provisions permitting certiorari 
from the Philippine Supreme Court to the Supreme Court of the United States. 
See note 42, supra. 

49 Hearing before a Subcommittee of the Committee on the Judiciary, Senate, 
68th Cong., 1st Sess., on S. 2060 and S. 2061, Feb. 2, 1924, at 26. Mr. Justice Van 
Devanter again added: “ You will have noted that several sections that are not 
changed at all are brought into this bill. The purpose in this is to bring into one 
compact, correlated body all of the statutes defining and regulating the appellate 
jurisdiction of the courts of the United States and the modes of invoking tha 
jurisdiction.” Ibid. 41. 

50 Ibid. 26. “ This bill has another object, and that is to state succinctly the 
jurisdiction of the court in one statute where it can be found by any lawyer, and, 
I might say, by any judge. I am very much troubled in coming into the court to 
find a wilderness of statutes to be consulted in determining what the jurisdiction 
of the Supreme Court is. The purpose of the framers of this bill is to enable any 
lawyer, judge, or layman to look to one statute and be sure that it contains all 
there is on the appellate jurisdiction of the Supreme Court. Another object of the 
statute is to determine what the appellate jurisdiction of the Circuit Court of 
Appeals is, because, that, too, is involved in doubt and needs clarification.” Chief 
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Further, a series of minor procedural reforms were proposed, 
all of them seeking to promote the essentials of litigation and 
to eliminate needless cost and delay. Thus, the time for taking 
appeals was reduced; ™ the substance of cases was dealt with, 
regardless of the technical form in which review was sought; ” 
the injustice by which claims against the public are defeated 
because of the retirement or demise of an officeholder, who was 
the nominal defendant, was corrected by allowing the substitution 
of his successor in office as party defendant.” 





Justice Taft in Hearing before the Committee on the Judiciary, House of Repre- 
sentatives, 67th Cong., 2nd Sess., on H. R. 10479, Mar. 30, 1922, at 3-4. 

51 Under the First Judiciary Act of Sept. 24, 1789, § 22, 1 Stat. 73, 85, all writs 
of error had to be “ brought ” within five years after the rendition of the decree 
complained of. The time within which the writ of error had to be brought was 
calculated from the date when the writ was filed in the court to which it had 
issued. Brooks v. Norris, 11 How. (U. S.) 204 (1850). By $§ 1003 and 1008 of 
the Revised Statutes, reénacting Act of June 1, 1872, §2, 17 Star. 106, the 
time limit was reduced to two years, and the calculation made in the same way. 
Scarborough v. Pargoud, 108 U.S. 567 (1883) ; Polleys v. Black River Imp. Co., 113 
U. S. 81 (1885). Under the Act of 1916, § 6, 39 Star. 726, 727, the time limit was 
reduced to three months, and under that Act the date of application for the writ, 
not the date of its issuance or of filing, is significant. Citizens Bank v. Opperman, 
249 U.S. 448, 449 (1919) ; Puget Sound Power & Light Co. v. County of King, 264 
U. S. 22, 24 (1924). Section 8 of the Judges’ Bill reénacted the provisions of the 
Act of 1916 with a proviso allowing an extension of the time for 60 days upon a 
showing of good cause. 

52 This reénacted the provisions, of Act of Sept. 6, 1916, § 4, 39 STAT. 726, 727. 
For the application of the provision, see Elkhart Carriage & Motor Car Co. v. 
Partin, 9 F. (2d) 393 (6th Circ., 1925) ; Monroe Body Co. v. Herzog, 13 F. (2d) 
705 (6th Circ., 1926). 

53 Judges’ Bill, §11. The doctrine of the abatement of the proceeding by the 
death of the official against whom the action was brought, was taken over by the 
Supreme Court from prior English practice. The Secretary v. McGarrahan, 
9 Wall. (U. S.) 298 (1869) ; United States v. Boutwell, 17 Wall. (U.S.) 604 (1873). 
Cf. The Sapphire, 11 Wall. (U. S.) 164, 168 (1870). The principle was consist- 
ently followed. United States v. Chandler, 122 U. S. 643 (1887); Warner Valley 
Stock Co. v. Smith, 165 U. S. 28 (1897) ; United States v. Lochren, 164 U. S. 701 
(1896) ; United States v. Butterworth, 169 U. S. 600 (1898). On the other hand 
there is no abatement of the suit where the action lies against a governmenta! 
corporate entity represented by an elective official or officials who may have ceased 
to hold office prior to the pendency of the suit. Commissioners v. Sellew, 99 U. S. 
624 (1878); Thompson v. United States, 103 U. S. 480 (1880); Hemingway v. 
Stansell, 106 U. S. 399 (1882) ; In re Hollon Parker, 131 U.S. 221 (1889) ; Murphy 
v. Utter, 186 U. S. 95 (1902); Marshall v. Dye, 231 U. S. 250 (1913); Irwin v. 
Wright, 258 U. S. 219 (1922). Cf. Boston v. Jackson, 260 U. S. 309 (1022); 
Gorham Mfg. Co. v. Wendell, 261 U. S. 1 (1923). By the Act of Feb. 8, 18099, 


30 STAT. 822, suits against officers of the United States were not to be abated - 
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The bill was essentially a bill to relieve the Supreme Court, not 
by any reéxamination of the existing sources of federal jurisdic- 
tion, but by a drastic transfer of existing Supreme Court business 
to the circuit courts of appeals. The wisdom of the present dis- 
tribution of judicial power as between state and federal courts 
was taken for granted. The growing volume of business coming 
before the district courts with its inevitable reflex upon the bur- 
dens of the circuit courts of appeals and the Supreme Court was 
also left unchecked, with a single minor exception. The Act of 
1915, it will be recalled, withdrew resort to the federal courts by 
railway corporations on the mere excuse of a federal charter.™ 
This restrictior. was enlarged to apply to all corporations char- 
tered by Congress which sought the federal courts on that 
ground.” By this proposal the Court now invoked the help of 





by their ceasing to hold such office prior to the determination of the action, but 
the court could substitute the successor in office at any time within twelve 
months. After the expiration of the twelve months there could, however, be 
no substitution and the suit abated. LeCrone v. McAdoo, 253 U. S. 217 (1920); 
Hoy v. Lane, 255 U. S. 566 (1921); Payne v. Ind. Board of Illinois, 258 U. S. 
613 (1922); Payne v. Stevens, 260 U. S. 705 (1923). The Act, however, did 
not permit substitution in suits against state officials. The decision in Payne 
v. Stevens, supra, involving the abatement of suits against the Director General of 
Railroads came as a shock to the bar. Four different Directors General had suc- 
ceeded each other and suits had been brought against all of them in which lawyers 
had not thought it necessary to institute a revival of the action upon the retire- 
ment of each successive Director General. Following the decision Senator Cummins 
immediately introduced a bill to amend § 206 of the Transportation Act of 1920 so as 
to prevent abatement in suits brought under that Act against the Director General. 
See 64 Conc. Rec. 5077; House Report, No. 1598, 67th Cong., 4th Sess., Ser. No. 
8158. _Cummins’ bill passed without any opposition. See Act of Mar. 3, 1923, 
42 Stat. 1443. The fact that the substitution under the existing legislation did not 
cover suits against territorial, insular, state or county officers caused the dismissal 
of numerous suits. See Mr. Justice Van Devanter in Hearing before a Subcommit- 
tee of the Committee on Judiciary, Senate, 68th Cong., rst Sess., on S. 2060 and 
S. 2061, Feb. 22, 1924, at 41-42. Under the new Act the court of its own motion 
will order the required substitution in order to prevent abatement. See Miller v. 
Poe, Sup. Ct. J. (1925 Term) 74. 

54 Act of Jan. 28, 1915, $5, 38 Stat. 803. See also Felix Frankfurter, “ The 
Business of the Supreme Court of the United States,” 39 Harv. L. Rev. 1046, 1064, 
n. 94. 

55 Judges’ Bill, $12. “Mr. Justice Van Devanter. It extends the railroad 
section so as to cover any kind of Federal corporation. If there happens to be 
some other ground for taking the case into a Federal court, it can go there. But 
Federal incorporation alone is not enough. If one were to sue a reserve bank on a 
check, the question involved being whether the check was a forgery or not, the 
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Congress to nullify its own decision in the Pacific Railroad Re- 
moval Cases. 


3 


The legislative history of the measure proposed by the Court is 
quickly told. The draft as it came from the Justices was intro- 
duced into the House and Senate in 1922, and in hearings held by 
the House Judiciary Committee the Chief Justice sponsored the 
legislation.*’ In the meantime, through direct appeal by the 
Chief Justice, the influence of the American Bar Association was 
enlisted in the cause.** But not until 1924 did the Judges’ Bill 
attain real momentum. Beginning with the hearing before a sub- 
committee of the Judiciary Committee of the Senate on February 
2, 1924,°° Congress responded with unusual speed and deference 





fact that the bank was a Federal corporation would not be a ground for suing in 
a court of the United States or removing the case into such a court. 

“Mr. Justice McReynotps. Whereas, as the law now stands, it could be re- 
moved into the Federal court. 

“Mr. Justice Van DevanTer. Yes.” 

See Hearing before a Subcommittee of the Committee on the Judiciary, Senate, 
68th Cong., 1st Sess., on S. 2060 and S. 2061, Feb. 2, 1924, at 41. The section has 
been sufficient to destroy the jurisdiction of a district court over a pending cause 
brought against a Federal Land Bank. Federal Land Bank of Omaha v. U. S. Nat. 
Bank, 13 F. (2d) 36 (8th Circ., 1926). 

56 15 U.S. 1 (1885). 

57 Hearing before the Committee on Judiciary, House of Representatives, 68th 
Cong., 2nd Sess., on H. R. 10479, Mar. 30, 1922. 

58 The Committee on Jurisprudence and Law Reform in 1921 in reporting on 
Graham’s resolution in the House for a joint committee “to consider what legisla- 
tion in relation to United States courts, procedure therein and judgments thereof, 
would tend to improve the administration of justice,” declared that the existing 
burden upon the Supreme Court demanded either limitations upon the right of 
review or else an increase in the number of Justices to eleven. 46 Am. Bar AssN. 
Rep. 384, 391. This latter revival of an old proposal met with the Court’s oppo- 
sition and was never pressed. After Chief Justice Taft, in an address before the 
Association in 1922, advocated resort to an extension of the principle of discretion- 
ary jurisdiction, the Committee on Jurisprudence and Law Reform reported in favor 
of the Judges’ Bill which was then pending before both Houses. 47 ibid. 72, 356, 
362; William H. Taft, “ Possible and Needed Reforms in the Administration of 
Justice in the Federal Courts,” ibid. 250, reprinted in 57 Am. L. Rev. 1. In its 1923 
report the Committee again advocated the passage of the bill. 48 Am. Bar ASSN. 
REP. 325, 334. In 1924 President Saner sponsored the bill in his annual address. 
See R. E. L. Saner, “ Governmental Review,” 49 ibid. 127, 142-46. In 1925 the 
Committee reported the passage of the bill. 50 zbid. 406, 414. 

59 Hearing before a Subcommittee of the Committee on the Judiciary, Senate, 
68th Cong., 1st Sess., on S. 2060 and S. 2061, Feb. 2, 1924. 
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to the energetic arguments of the Court. The drafting committee, 
Justices Van Devanter, McReynolds and Sutherland, spoke for 
the Court and analyzed at length the state of the Supreme Court’s 
business and its tendencies, and the hope of relief which underlay 
the proposed distribution of appellate jurisdiction. A favorable 
report from the Judiciary Committee to the Senate followed, but 
too late for action at the then session of Congress.®° Early in the 
Second Session of the new Congress, the House Judiciary Com- 
mittee held hearings upon the bill, which afforded another oppor- 
tunity for a statement of the Court’s views by the Chief Justice 
and the three Justices having charge of the measure.* 

The House quickly ratified the favorable report of its Com- 
mittee,°’ practically without debate.** The questions raised from 
the floor were slight and singularly unenlightened. Thus, mem- 
bers got into a snarl over the minor issue of appeals from the 
Canal Zone. In answer to a question by Denison of Illinois, 
Chairman Graham of the Judiciary Committee replied that the 
bill made no change in appeals from the Canal Zone. The as- 
surance failed to allay Denison’s fears to the contrary. He 
moved for reconsideration of the bill after its passage. The 
motion was not pressed, upon a promise from Graham to secure 
the adoption of an amendment in the Senate striking out the 
provisions that were applicable to the Canal Zone. Accordingly, 
an amendment was later adopted by the Senate eliminating refer- 
ence to the Canal Zone, without inquiry as to whether the ap- 
pellate jurisdiction of the Canal Zone was affected, whether any 
change in that phase of jurisdiction was proposed, and, if so, 
whether such change was desirable.** In fact, Denison’s concern 





60 Sen. Rep., No. 362, 68th Cong., rst Sess., Ser. No. 8220. The bill had been 
introduced into the Senate by Cummins on Jan. 17, 1924, and by Graham into the 
House on Mar, 25, 1924. 65 Conc. REC. 1074, 4992. 

61 Hearing before the Committee on the Judiciary, House of Representatives, 
68th Cong., 2nd Sess., on H. R. 8206, Dec. 18, 1924. 

62 House Report, No. 1075, 68th Cong., 2nd Sess., Ser. No. 8390. 

88 The bill passed without a roll-call on Feb. 2, 1925. The House rejected an 
amendment proposed by McKeown giving to Indians holding allotted lands under 
acts of Congress or treaty stipulations the right to go to the Supreme Court by 
writ of error where their claims were denied by the highest state court. 66 Cone. 
Rec. 2879-80. 

84 Ibid. 2880, 2902. 

85 bid. 2917. 
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was groundless, for the bill was practically declaratory of the 
existing law so far as it affected review over cases from the Canal 
Zone.*° But the Senate amendments may have accomplished a 
result different from what either Denison or the Senate desired. 
The amendment struck out the provisions of the bill dealing with 
review by the Fifth Circuit Court of Appeals over the Canal Zone 
but inadvertently omitted to strike out the clause in the bill re- 
pealing the basic provisions under which such appellate juris- 
diction is exercised, so that the act as passed leaves doubt whether 
any court possesses any appellate jurisdiction over the district 
courts for the Canal Zone.” 

The House behaved like an uninformed and indifferent ratify- 
ing body, manifesting no awareness that it was passing a bill 
involving really great changes in the disposition of federal litiga- 
tion. As is usually the case, the Senate showed more responsi- 
bility. The measure was in charge of Senator Cummins, as 
Chairman of the Judiciary Committee, who opened the debate on 
January 31, 1925. He relied heavily on the judicial authorship 
of the bill, but at the same time was eager to exclude the inference 
that the Judiciary Committee of the Senate had surrendered its 


legislative responsibility to the Court. In the course of his advo- 
cacy he appears both as the author of the bill ® and the proponent 
of a measure drafted by a committee of the Justices."° The de- 





66 The new bill explained felony as a crime punishable by imprisonment for a 
term of one year. For the provision of the’ Act of Sept. 21, 1922, §3, 42 Start. 
1004, 1006, permitting review where the jurisdiction of the trial court was in issue, 
it substituted review in all habeas corpus proceedings. See note 43, supra. Other- 
wise the existing jurisdiction was left unchanged. 

67 The Act of Feb. 13, 1925, § 13, 43 STAT. 936, 941, retained the provisions of the 
Judges’ Bill repealing §9 of the Act of Aug. 24, 1912, 37 Stat. 560, 565. This 
section as amended by § 3 of the Act of Sept. 21, 1922, 42 Stat. 1004, 1006, stated 
the existing appellate jurisdiction over the Canal Zone. Since the later Act merely 
amended the former, the repeal of the former threatens to carry with it the repeal 
of the amending provisions of the Act of Sept. 21, 1922, even though they are 
specifically referred to in §1 of the Act of Feb. 13, 1925. See the result of the 
Act of June 6, 1900, 31 Srat. 660, in repealing the Act of Feb. 18, 1895, 28 STAT. 
666, as detailed by Felix Frankfurter, “ The Business of the Supreme Court of the 
United States,” 39 Harv. L. Rev. 325, 348-40. 

®8 It was debated in the Senate on Jan. 31, and Feb. 3, 1925. 66 Conc. REC. 
2750, 2017. 

6° “The Present pro tempore [Senator Cummins}. The Chair is somewhat 
embarrassed, because he is the author of the bill. . . .” Ibid. 980. 

70 “ The bill was prepared by a committee of the members of the Supreme Court 
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bate as a whole, however, leaves no doubt that the Senate clearly 
understood that the bill emanated from the Supreme Court. This, 
in fact, was the impulse behind its passage. Little opposition de- 
veloped to its crucial features. If lawyers in the Senate had 
doubts about the measure, they were singularly reticent about 
uttering them. Only Senator Walsh of Montana expressed seri- 
ous disagreement. He was opposed to making the circuit courts 
of appeals final arbiters of constitutional questions. “TI find it 
difficult,” he said, “ to yield to the idea that the Supreme Court 
of the United States ought to have the right in every case to say 
whether their jurisdiction shall be appealed to or not.” ™ He dis- 
trusted the principle which underlay the bill, namely, the exten- 
sion of the discretionary jurisdiction of the Supreme Court. Re- 
sort to certiorari appeared to him too precarious for litigants 
because too capricious in its actual operation. But, finding him- 
self isolated in his position, he abstained from thwarting the wishes 
of the Court by exercising his power of opposition. Instead, he 
proposed corrective amendments. Thus, Senator Walsh adverted 
to the failure of the Judges’ Bill to clear up the difficulties intro- 
duced by the Act of 1916 whereby the dividing line between writ 
of error and certiorari became so shadowy that it was a not un- 
common practice for counsel to seek review by both methods.” 
To clear up the old confusion and to avert further complication an 
amendment was adopted, permitting, in cases of overlapping juris- 
diction under writs of error and certiorari, review by either 
method.”* This eliminated the possibility that the new features 
defining review as a matter of right would override provisions for 
review by certiorari. 

Senator Copeland ** became the conduit of arguments of New 





after a long and careful study of the subject, at the suggestion of the American Bar 
Association, and has the approval of every member of that Court.” Cummins in 
Sen. Rep., No. 362, 68th Cong., rst Sess., Ser. No. 8220, at 1. 

71 66 Conc. REc. 2756. 

72 Ibid. See also Thomas J. Walsh, “The Overburdened Supreme Court,” 
1922 VA. Bar Assn. REP. 216, 223. 

73 66 Conc. Rec. 2919. This amendment to the Act of Feb. 13, 1925, appears 
as § 237b of the Judicial Code. 

74 The inaptness of a physician being called upon to present extremely tech- 
nical legal arguments was evident to the Senator, who avowed that he was “ not 
competent, of course, to discuss the question.” 66 Conc. REC. 2754. 
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York lawyers ** against the elimination of review as of right of 
decisions by the circuit courts of appeals upon questions of con- 
stitutionality. Attention was drawn to the disparity between the 
want of obligatory review over such decisions and the existence of 
obligatory jurisdiction over a similar class of cases in the state 
courts. Senator Copeland rehearsed before the Senate corre- 
spondence he had had on this point with the Chief Justice,“° who 
had urged that if it was desirable to put the circuit courts of ap- 
peals on the same level with the state courts, it would be better 
to withdraw review as of right from the state courts and subject 
the decisions of both the state courts and the circuit courts solely 
to a discretionary review by the Supreme Court, rather than to 
allow obligatory review over all constitutional cases from both 
courts.” The Chief Justice, however, justified the proposed dis- 
crimination on the ground that a circuit court of appeals in decid- 
ing a federal constitutional question “ would be more likely to 
preserve the Federal view of the issue than the State court, at least 
to an extent to justify making a review of its decision by our court 
conditional upon our approval.” **. However, an amendment pre- 
vailed which met this discrimination by allowing writ of error to 
the circuit courts of appeals in cases sustaining a constitutional 
claim against a state statute."® The argument advanced by the 
Chief Justice thus became the basis for a new development of the 
principle which since 1789 had been the basis of Supreme Court 
review of the highest courts of the states. Due to the belief that 
the state courts would be more jealous of local rights than of 
federal claims, review had lain as of right where the constitutional 
claim was advanced and denied.*° Now, due to the belief, wholly 

75 Messrs. C. P. Williamson and C. W. Pierson. Ibid. 2922. 

76 The correspondence is set forth in full in ibid. 2920-22. 

77 “Tf it be thought that cases from the State courts of last resort and those 
from the circuit courts of appeals should be, as far as may be, on the same plane as 
respects a review in the Supreme Court, my suggestion would be that those from 
the State courts, like those from the circuit courts of appeals, be subjected to review 
only on writ of certiorari. This could be accomplished by a short change in section 
237(a) as now set forth in the bill. No other change would be needed to effect it. 
I regard this as a much better course than to make the review of any cases from the 
circuit courts of appeals a matter of right.” Jbid. 2921. 78 Ibid. 2922. 

79 By the Act of Feb. 13, 1925, the amendment became § 240b of the Judicial 
Code. 


80 See Felix Frankfurter, “ The Business of the Supreme Court of the United 
States,” 39 Harv. L. REv. 1046, 1049. 
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speculative, that the federal court would sustain constitutional 
claims as opposed to the local right, review was provided from the 
circuit courts of appeals where the constitutional claim was ad- 
vanced and allowed. Thereby, the Senate “ intended to put the 
two on a perfect parity, allowing a writ of error from the circuit 
court of appeals under conditions exactly the same, except re- 
versed, and allowing a writ of certiorari in the one case as in the 
other case, so that the two would be entirely harmonious.” ** 

The course of the debate in the Senate threw up a few other and 
minor amendments. The provisions of the Urgent Deficiency Act 
of 1913,** requiring three judges upon hearing of a motion for a 
preliminary injunction to restrain the enforcement of a state 
statute or administrative order, was extended so as to require 
three judges to sit upon the final hearing for the permanent in- 
junction.** The four classes of cases giving direct review to the 
Supreme Court of the decisions of the district courts, was amended 
so as to embrace cases under the Stockyard and Packers Act of 
1921.** To fill up the lacuna, revealed by the recent decision in 
Craig v. Hecht,** in the confused legislation governing the power 





81 Senator Walsh, in 66 Conc. REc. 2923. 

82 Act of Mar. 4, 1913, 37 STAT. 1013. 

83 66 Conc. Rec. 2917. Under § 266 of the Judicial Code, as amended, the 
requirement for three judges did not apply to any disposition of the issue on its 
merits. Seaboard Air Line Ry. v. Railroad Comm. of Georgia, 213 Fed. 27 (5th 
Circ., 1914), aff'd, 240 U. S. 324 (1916) ; Brown Drug Co. v. United States, 235 Fed. 
603 (N. D. Iowa, 1916); Freiberg Co. v. Dawson, 274 Fed. 420, 438 (W. D. Ky., 
1920), aff'd, 255 U. S. 288 (1921). Cf. Pacific Tel. & Tel. Co. v. Kuykendall, 265 
U. S. 196 (1924) ; Buck v. Kuykendall, 267 U. S. 307 (1925); Banton v. Belt Line 
Ry. Corp., 268 U. S. 413 (1925). Contra, Hebe Co. v. Calvert, 246 Fed. 711 
(S. D. Ohio, 1917) ; Marcus Brown Holding Co. v. Feldman, 269 Fed. 306 (S. D. 
N. Y., 1920), aff'd, 256 U. S. 170 (1921). Consequently under the old procedure 
where the bill was dismissed on the merits an appeal lay to the Supreme Court 
under § 238 and not § 266 of the Judicial Code. Shaffer v. Carter, 252 U. S. 37 
(1920). Under the new Act the final hearing must be before three judges. Pat- 
terson v. Mobile Gas Co., 271 U. S. 131, 136 (1926); Chicago, R. I. & P. Ry. v. 
United States, 6 F. (2d) 888 (N. D. Tex., 1925); Middlesex Water Co. v. Board 
of Pub. Util. Commissioners, 10 F. (2d) 519 (D. N. J., 1926). The require- 
ment, however, is not applicable to a case, which had been finally submitted before 
the Act went into effect. Brooklyn Union Gas Co. v. Prendergast, 7 F. (2d) 
628 (E. D. N. Y., 1925). 

84 Act of Aug. 15, 1921, § 317, 42 STAT. 163. 66 Conc. Rec. 2917. The amend- 
ment became § 238 (5) of the Judicial Code. 

85 263 U.S. 255 (1923). Cf. United States v. Singer, 5 F. (2d) 966 (3rd Circ., 
1925). 
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to issue writs of habeas corpus, an amendment explicitly gave such 
power to circuit judges.** Finally, the time for applying for re- 
view by the circuit courts of appeals over the decisions of the dis- 
trict courts was reduced from six to three months.*’ With these 
amendments ** the bill passed, only one dissenting vote having 
been recorded against it.*® 

Nothing illustrates more strikingly the failure of the House to 
exercise responsibility in the enactment of judiciary legislation 
than its share in the passage of the Judges’ Bill. A few minutes 
of desultory discussion led to its passage in the first instance. On 
its return from the Senate, the new and important Senate amend- 
ments were not only not debated, but were apparently not even 
known to the Chairman of the House Judiciary Committee.” 
Nor did the Senate live up to its best intellectual tradition in 
considering the most important judiciary measure since 1891. 
The debate appears meager and uninformed in comparison with 
the great arguments evoked by judiciary bills in 1825, 1869, 1890. 





86 66 Conc. REc. 2918. 

87 Ibid. 

88 An amendment was also added permitting a judge to stay the enforcement 
of such judgments as were subject to review by the Supreme Court on certiorari. 
Ibid. 2919. 

89 The vote was 76 to 1, Senator Heflin voting in the negative. Jbid. 2928. 

90 The following extract from the debate in the House is illuminating: 

“Mr. Jones. What changes did the Senate make in the bill? 

“ Mr. GranamM. They made one change to meet the objection of the gentleman 
from Illinois [Mr. Dewtson], made at the time we passed the bill. I had given a 
promise that I would help him introduce any change that might be necessary to 
properly safeguard what he was seeking. He went to the committee of judges and 
the matter was agreed on, and two amendments were inserted, and then there was 
one formal amendment inserted by the Senator from Massachusetts [sic], Mr. 
WatsH. Otherwise the bill is exactly the same as it passed the House. 

“Mr. Jones. What was the other amendment? 

“Mr. Granam. The Judiciary Committee considered it and have authorized 
concurrence in the amendments of the Senate, unanimously. 

“Mr. Jones. I understand the amendment that the gentleman from [Illinois 
referred to, in respect to the jurisdiction of the Panama Canal, but what does the 
other amendment refer to? 

“Mr. Granam. I can not point it out as I have not the bill before me, but it 
is a simple change. It does not involve any organic change or even an important 
change. It was inserted to satisfy the objection of Senator WatsH. 

“The Speaker. The question is on agreeing to the Senate amendment. 

“The Senate amendment was agreed on.” 

Ibid. 3005. 
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This time Van Buren and Webster, Evarts, Edmunds and Hoar 
had no counterparts. The Senate in 1925, as throughout its his- 
tory, contained lawyers of distinction and with seasoned experi- 
ence in federal litigation; but, excepting Senator Walsh of Mon- 
tana, they hardly intervened in the discussion. This senatorial 
sterility was due to a number of causes. Some of the ablest law- 
yers were not on the Judiciary Committee, and so felt no special 
responsibility for the legislation. The Senate, as a whole, was 
preoccupied with other issues politically more pressing. Above 
all, the Senate deferred to the prestige of the Supreme Court and 
its Chief Justice, whose energetic espousal largely helped to real- 
ize the Court’s proposal. The opinion of the bar, within and 
without Congress, accepted the Court’s prescription for the 
Court’s needs. 


4 


Congress gave the Court what it wanted —a very strictly con- 
fined jurisdiction. As a matter of right, cases now come to Wash- 
ington only from three sources: the district courts, the circuit 
courts of appeals, and the state courts. But even from these courts 
in only a limited class of cases is review free from grace. To the 
state courts writs of error run in only two situations; over the 
district courts review can be exercised in five types of litigation; 
from the circuit courts of appeals only one contingency gives 
rise as a matter of course to another review in the Supreme Court. 
The aim of the Supreme Court, to be allowed to confine its ad- 
judications to issues of constitutionality and other matters of 
essentially national importance, was thus written into legisla- 
tion.®** 





91 Act of Feb. 13, 1925, § 14, 43 STAT. 936, 942. The law did not go into effect, 
however, until May 13, 1925. The Act, due to efforts of the Chief Justice, has 
been effectively brought to the attention of the profession by numerous writers in 
recent periodicals. See Paxton Blair, “ Federal Appellate Procedure as Affected by 
the Act of February 13, 1925,” 25 Cox. L. REv. 393, reprinted in 98 Cent. L. J. 204; 
Charles W. Bunn, “ The New Appellate Jurisdiction in Federal Courts,” 9 Minn. 
L. Rev. 309; William J. Hughes, “The New Federal Appellate Jurisdiction Act,” 
13 GreorGETOWN L. J. 266; Clifford R. Snider, “ Important Changes in Federal 
Appellate Jurisdiction,” 31 W. Va. L. Q. 127; William H. Taft, “ The Jurisdiction 
of the Supreme Court under the Act of February 13, 1925,” 35 YALE L. J. 1; “ New 
Act Alters Jurisdiction of United States Supreme Court,” 2 Law Srupenrt, No. 6, 1; 
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The entire history of. judiciary legislation demonstrates its 
inevitably empiric character. Jurisdictional problems are too 
technical and intricate to permit even the most skilled authorship 
to foresee all possibilities.°* . Even though the Judiciary Act of 
1925 was the product of more expert draftsmanship than any of 
its predecessors, it is not free from omissions and ambiguities. 
The process of clarifying doubts and filling lacunae by interpre- 
tation and supplemental legislation has already begun, and will 
continue. 

The Act of 1925 did not achieve the hope of assembling in a 
single statute the law defining the appellate power of the United 
States courts. The authors of the Act convincingly demonstrated 
the importance to courts, lawyers and litigants of being able to 
find in one compendious form the authority by which, and the 
conditions under which, appeal may be sought. All items dealing 
with this subject should be strung upon the thread of one code. 
Detached provisions are too easily overlooked. Scientific stand- 
ards of legislation really demand a comprehensive judicial code, 
defining the structure of the entire judicial system and bringing 
the scope of judicial power of the various parts of the judicial 
hierarchy within the ready understanding of the profession and 
the public. The Chief Justice has recognized that a “ complete 
revision of the whole Judicial Code . . . would have been better, 
but such a revision without a corps of assistants, whose time 
should be exclusively devoted to it, would have been beyond 
the capacity of the Court with its regular duties to perform.” * 
Therefore, the Chief Justice welcomed the Act as a codification 
of “ the entire appellate jurisdiction of the Supreme Court, with 
the exception of that of the Court of Customs Appeals contained 
in an amendment to a section of the Judicial Code.” ** Already 
a further exception must be noted. The Bankruptcy Act of 





Jacob Trieber, “A Review of the Act of Congress of February 13, 1925,” 59 AM. 
L. Rev. 321; “ Appellate Procedure of United States Supreme Court and Circuit 
Court of Appeals,” 11 Am. Bar Assn. J. 145. 

92 “Tt has generally been regarded as axiomatic in the law that it is beyond 
human ingenuity or talent to frame statutes or rules suited to every contingency 
expressed in language concerning the interpretation of which no controversy of 
substance may arise.” Thomas J. Walsh, “ Reform of Federal Procedure,” Sen. 
Doc. No. 105, 69th Cong., rst Sess., at 3. 

98 William H. Taft, supra, 35 YALE L. J. at 11. 

94 Ibid. 12. 





A STUDY IN THE FEDERAL JUDICIAL SYSTEM 861 


1926 *° deals with the appellate jurisdiction of the Supreme Court 
in bankruptcy matters in such unclear language that we must 
await Supreme Court decisions for its meaning.” 

The Act of 1925 also purported to gather up scattered pro- 
visions defining the jurisdiction of the circuit courts of appeals.* 
Here, too, it did not make an inclusive formulation.*® The prac- 
titioner today must travel outside of the Act of 1925 to ascertain 
the full measure of review allotted to these nine courts. Review 
of administrative orders by the circuit courts of appeals is scat- 
tered in isolated enactments dealing with tribunals such as the 
Federal Trade Commission, the Federal Reserve Board, and the 
Board of Tax Appeals.*® As amendments to the Act of 1925 will 
be proposed from time to time, it is hoped that Congress will not 





95 Despite the fact that the Act of Feb. 13, 1925, $13, 43 STAT. 936, 942, ex- 
pressly repealed “so much of sections 24 and 25 of the Bankruptcy Act of July 1, 
1898, as regulates the mode of review by the Supreme Court in the proceedings, 
controversies, and cases therein named,” the Act of May 27, 1926, § 9, 44 Star. 662, 
664, reénacted § 24 with additions, here irrelevant, so as either to nullify the express 
repeal contained in the Act of 1925 or to demonstrate that the Act of 1925 need- 
lessly repealed “so much ” of § 24, in that the section conferred no appellate juris- 
diction inconsistent with the provisions of the Act of 1925. See James A. McLaugh- 
lin, “ Amendment of the Bankruptcy Act,” 40 Harv. L. Rev. 341, 344; Ralph F. 
Colin, “ An Analysis of the 1926 Amendments to the Bankruptcy Act,” 26 Cot. L. 
Rev. 789, 796. 

96 Sections 1003-05 of the Revenue Act of Feb. 26, 1926, 44 STAT. 9, 110, also 
give the Supreme Court jurisdiction to review upon certiorari the decisions of the 
circuit courts of appeals reviewing decisions of the Board of Tax Appeals. 

97 The Act of Feb. 13, 1926, § 2, 43 STAT. 936, 939, extended the provisions of 
Judicial Code, §§ 239, 240, to cases arising under the Railway Arbitration Act of 
1913, the Federal Trade Commission Act of 1914, and the Anti-Trust Act of 1914. 
It has since been amended so as to include cases arising under the Railway Labor 
Act of May 20, 1926, § 13, 44 STAT. 577, 587. 

98 By the Act of Feb. 7, 1925, 43 Strat. 813, amending Judicial Code, § 128, 
appeals could be taken to the circuit courts of appeals from interlocutory decrees in 
admiralty. The Act of Feb. 13, 1925, in further amending Judicial Code, § 128, 
neglected to take into account the passage of the earlier act and hence succeeded 
inadvertently in repealing it. The provisions were thus reénacted by the Act of 
Apr. 3, 1926, 44 STAT. 233, as an amendment to Judicial Code, § 129. 

99 See, e.g., review by the circuit courts of appeals over the Federal Trade Com- 
mission, Act of Sept. 26, 1914, § 5, 38 Stat. 717, 720; over the orders of the Secre- 
tary of Agriculture under the Packers and Stockyards Act of Aug. 15, 1921, § 204, 
42 STAT. 159, 162; over the orders of the commission consisting of the Secretary of 
Agriculture, the Secretary of Commerce and the Attorney General, under the Grain 
Futures Act of Sept. 21, 1922, § 6, 42 STAT. 998, 1001; the enforcement of the orders 
of the Interstate Commerce Commission, the Federal Reserve Board and the Federal 
Trade Commission under the Act of Oct. 15, 1914, § 11, 38 STAT. 730, 734. 





862 HARVARD LAW REVIEW 


continue the process, already begun,” of overlaying a general 
statute with particular enactments, thereby still further post- 
poning the aim of Mr. Justice Van Devanter to bring together 
“in a harmonious whole . . . the statutes relating to the ap- 
pellate jurisdiction of the circuit courts of appeals and of the 
Supreme Court.” ** Such a process of piecemeal legislation 
played havoc with the Judicial Code within ten years of its enact- 
ment.’ The mischievous consequences of such anarchic legis- 
lative methods ought not to be repeated. 

Guided by the desire to define the appellate jurisdiction of the 
Supreme Court with such scientific precision that no room would 
be left for doubt, the authors of the Act of 1925 repealed the de- 
vice adopted by Congress in 1922 *°* whereby, because of the con- 
fused state of the law, cases which had come improperly for re- 
view before the Supreme Court or a circuit court of appeals could 
automatically be transferred to the appropriate appellate tribunal 
without penalizing by dismissal the pardonably wrong guess of 
counsel.’ This provision, embodied as Section 238a in the Judi- 
cial Code, would, according to Mr. Justice Van Devanter, become 


“quite unnecessary” *°’ once the Judges’ Bill became law.’” 
Unfortunately, this was a needless sacrifice of a cautionary clause 





100 See the Act of Feb. 26, 1926, §§ 1003-05, 44 STAT. 9, I10. 

101 Hearing before a Subcommittee of the Committee on the Judiciary, Senate, 
68th Cong., rst Sess., on S. 2060 and §. 2061, Feb. 2, 1924, at 26. 

102 The Acts of Jan. 28, 1915, 38 StaT. 803, and of Sept. 6, 1916, 39 Srar. 726, 
contained provisions relating to appellate jurisdiction and procedure which were 
not drafted so that they amended corresponding sections of the Judicial Code. The 
Code therefore became a mutilated Code. The same unscientific draftsmanship made 
many sections of the Judicial Code dealing with review from the insular courts 
useless. See notes 39-45, supra. Such legislation forced the practitioner continually 
to look outside the Code for the applicable statutes. Similar criticism has aptly 
been made of the draftsmanship of the present Act. See Paxton Blair, supra, 25 
Cor. L. REv. at 406. 

108- Act of Sept. 14, 1922, 42 STAT. 837. 

104 Six cases were transferred to the circuit courts of appeals during the 1922 
Term, 2 during the 1923 Term, 7 during the 1924 Term, and 3 during the 1925 Term. 

105 Hearing before a Subcommittee of the Committee on the Judiciary, Senate, 
68th Cong., rst Sess., on S. 2060 and S. 2061, Feb. 2, 1924, at. 33. 

106 The Judges’ Bill impliedly repealed § 238a of the Judicial Code. By amend- 
ment in the Senate the repeal was made express. Act of Feb. 13, 1925, § 13, 43 
Stat. 936, 942; Barr v. McCorkle, 270 U. S. 635 (1926). The repeal does not 
embrace cases pending in the Supreme Court prior to May 13, 1925. Pascagoula 
Nat. Bank v. Federal Reserve Bank, 269 U. S. 537 (1925); Salinger v. United 
States, 47 Sup. Ct. Rep. 173, 175 (1926). 
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against the frailties of jurisdictional legislation. In fact, three 
situations have already arisen in which the Supreme Court was 
confronted with serious ambiguities in the Act of 1925, leading 
counsel to appeal to the Supreme Court only to find that they had 
mistakenly conceived the scope of the provisions allowing direct 
review of decisions of the district courts.’ All three cases in- 
volved the Senate amendment to the Judges’ Bill whereby Section 
266 of the Judicial Code, which required a hearing before three 
judges in suits for an interlocutory injunction against the enforce- 
ment of state statutes or administrative orders, was extended to 
apply “ to the final hearing in such suit in the district court; and 
a direct appeal to the Supreme Court may be taken from a final 
decree granting or denying a permanent injunction in such 
suit.” °° The question was presented to the court “ whether the 
phrase ‘such suit’ was intended to refer only to a suit in which 
a preliminary injunction had in fact been sought or to a suit in 
which an application for such an interlocutory injunction might 
have been but in fact was not made.” *°® The Court, finding that 
the “ general purpose of the Act of February 13, 1925 was to re- 
lieve this Court by restricting the right to a review by it,” an- 
swered that the Act did not purpose “ to extend the application 
of the section with respect to the requirement of three judges or 
the right of direct appeal to any case in which an interlocutory 
injunction is not sought.” **° These decisions permit the general- 
ization that the Supreme Court is likely to resolve all doubts 
against the assumption of obligatory jurisdiction; but they also 
indicate that the new Act, however much it may have curtailed 
them, did not wholly still jurisdictional controversies. 

One of the most fruitful sources of litigation over jurisdiction 
has been the language used to describe the basis for review of 
state court decisions. “ Title, right, privilege, or immunity ” *” 





107 Ex parte Buder, 271 U. S. 461, 465 (1926); Moore v. Fidelity & Deposit 
Co., 47 Sup. Ct. Rep. 105 (1926); Smith v. Wilson, 47 Sup. Ct. Rep. 385 (1927). 

108 Act of Feb. 13, 1925, § 1, 43 STAT. 936, 938. 

109 Smith v. Wilson, supra, note 107, at 386. 

110 bid. 

111 The Act of Sept. 24, 1789, § 25, 1 STAT. 73, 85-86, permitted the Supreme 
Court to review on writ of error a decision of the highest state court in any case, 
among others, “ where is drawn in question the construction of any clause of the 
constitution, or of a treaty, or statute of, or commission held under the United 
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have proved too subtle for definitive judicial determination. The 
1916 amendment preserved these categories as grounds for issuing 
certiorari.’” Cases under that amendment testify to the meta- 
physical distinctions involved in applying them.** The Act of 
1925 retains these uncertainties in part, though it minimizes the 
harm by allowing writs of error and petitions for certiorari to 
perform interchangeable duties.** There is every reason for 
perpetuating legal language which has acquired precise and 
technical meaning; but, despite its antiquity, the phrase “title, 
right, privilege, or immunity ” has continued to be a mischief- 
maker. In any future revision of the Judicial Code more scien- 
tific language ought to be found to replace these barbed words.**° 

In applying the general principle of restricting obligatory re- 
view by the Supreme Court, the Act of 1925 draws a line that cuts 
across the Court’s dominant function as adjudicator of vital con- 





States, and the decision is against the title, right, privilege or exemption specially set 
up or claimed by either party, under such clause of the said Constitution, treaty, 
statute or commission. . . .” The present phraseology is drawn from the revision 
of § 25 of the Judiciary Act, accomplished by the Act of Feb. 5, 1867, § 2, 14 Srar. 
385, 386, providing for review by writ of error from a judgment of a state court in 
any suit “ where any title, right, privilege, or immunity is claimed under the con- 
stitution, or any treaty or statute of or commission held, or authority exercised under 
the United States, and the decision is against the title, right, privilege, or immunity 
specially set up or claimed by either party under such constitution, treaty, statute, 
commission, or authority. . . .” This section was carried into the Revised Statutes, 
§ 709, and from there into the Judicial Code, § 237. 

112 Act of Sept. 6, 1916, § 1, 39: STAT. 726, 727. 

113 See Thomas J. Walsh, “ The Overburdened Supreme Court,” 1922 Va. Bar 
Assn. Rep. 216; 62 Conc. Rec. 8545; Raymond W. Clifford, “ Appellate Procedure 
through State and Federal Courts,” 1924 WasH. Bar Assn. REP. 187. 

114 Act of Feb. 13, 1925, § 1, 43 STAT. 936, 937, amending § 237 of the JupICcIAL 
Cope. The Senate amendment of paragraph (b) of § 237 makes certiorari a proper 
method for invoking review in every case, even though review might also be had in 
such case by writ of error. Paragraph (c) of § 237 permits the Court to regard a 
writ of error as a petition for certiorari in cases where review has been im- 
properly invoked on writ of error and the only means of securing review is by 
petition for certiorari. Due to the difficulty of determining the exact lines of 
demarcation between certiorari and writ of error, where review is sought on writ of 
error, and the case presents doubt as to whether error or certiorari is the appro- 
priate means of invoking the Court’s jurisdiction, it will not be unlikely that the 
practice will grow up whereby the papers upon which the writ of error is allowed 
will include a brief argument for urging the Court to take jurisdiction of the case on 
certiorari in the event that error may be an inappropriate means of securing review. 
Some such practice will supplant the present practice of seeking review both by writ 
of error and by petition for certiorari. See Paxton Blair, supra, 25 Cox. L. Rev. 
at 396. 115 See ibid. 395-06. 
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stitutional issues. Under Section 240b of the Judicial Code, as 
amended by the Act of 1925,'*° a decision adverse to the constitu- 
tionality of federal legislation cannot be taken from the circuit 
courts of appeals except on certiorari.*" To be sure, there is 
little likelihood that the Supreme Court would withhold permissive 
review of a case in which a circuit court of appeals invalidated 
an act of Congress. But a scientifically framed judicial code 
ought to give formal as well as practical expression to the govern- 
ing ideas of a judicial system. If the invalidation of an act of 
Congress by a lower federal court is, as a matter of fact, one of the 
clearest cases for invoking the judgment of the Supreme Court, 
the opportunity for review should be explicit and not left to 
discretion. This formal discrimination against federal legislation 
is emphasized by the fact that a declaration by a circuit court of 
appeals of the unconstitutionality of state legislation is subject 
to review as of right by the Supreme Court.’ 


5 
A change so drastic as that wrought by the new Act in the dis- 


cretionary powers of the Court must await its vindication from 





116 Act of Feb. 13, 1925, § 1, 43 STAT. 936, 939. 

117 F.g., neither of two such profoundly important constitutional cases as Myers 
v. United States, 47 Sup. Ct. Rep. 21 (1926), and McGrain v. Daugherty, 47 Sup. Ct. 
Rep. 319° (1927), could have reached the Court save on certiorari. 

118 Section 240b, a Senate amendment, sought to introduce equality of re- 
view between state and federal courts. See note 76, supra. It does not. A de- 
cision by a state court denying the validity of a federal act on the ground of con- 
stitutionality may be taken to the Supreme Court as of right; a decision upholding 
its validity may be reviewed on certiorari. Decisions by the circuit courts of appeals, 
whether denying or upholding the validity of a federal act, may only be reviewed on 
certiorari. A decision by a state court upholding a state law against attack on the 
ground of repugnancy to the Constitution, laws or treaties of the United States, 
may be taken to the Supreme Court on error or certiorari; if the state law is held 
invalid upon the same ground, review lies by certiorari. A decision by the circuit 
courts of appeals denying the validity of a state statute because of repugnancy to 
the Constitution, laws or treaties of the United States may be reviewed only by 
error and not by certiorari; a decision upholding its validity upon the same grounds 
may be reviewed only by certiorari. Further, the language of § 240b leaves it un- 
certain whether its provisions are to be taken to apply to the Court of Appeals of 
the District of Columbia and thereby follow the general principle embodied in 
§ 240a of likening review from that court to review from the circuit courts of 
appeals. Cf. § 5 of the Act of 1925, dispeliing the doubts created by Swift & Co. 
v. Hoover, 242 U. S. 107 (1916). 
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actual practice. New perplexities are raised by the great volume 
of petitions for certiorari which are coming to the Court under 
the new dispensation. The Court is keenly alive to the impor- 
tance of having its discretionary reviewing power exercised by the 
application of well-defined legal criteria. The general rules which 
determine the fate of petitions have not been left to scattered 
observations in cases dealing with certiorari; they have now been 
formulated in the Revised Rules of the Court framed to give effect 
to the Act of February 13, 1925.’*° Rule 35 indicates with great 
clarity the character of “ special and important reasons ” by which 
the “sound judicial discretion” of the Court will be guided.’*”° 
Such a petition is taken under advisement by the whole Court, 
and may issue if only a substantial minority “ are impressed with 
the propriety ” of taking the case.’** But when, as has already 
happened, the Court is confronted with 500 petitions at a single 
term,’”* the objective standards governing the exercise of discre- 
tion may unwittingly fail in numerous instances. The reports 
make abundantly clear that because of the quantity of these pe- 
titions and the conditions under which they must be scrutinized, 


they are sometimes granted when they should have been denied.*”* 
Is it not likely, too, that petitions are occasionally denied when 
they should have been granted? Their disposition rests ines- 
capably upon judgment, and it is familiar experience that judg- 


ment is less sure in the later stages of a long series.*** - 





119 Adopted June 8, 1925. See 266 U.S. 653. The rules were revised by the 
same committee of the Court, with Mr. Justice Van Devanter at its head, that 
framed the Act of 1925. See William H. Taft, supra, 35 Yaue L. J. at 12. 

120 Rule 35, paragraph 5, 266 U.S. 681. See also Chief Justice Taft in Hearing 
before the Committee on the Judiciary, House of Representatives, 67th Cong., 2nd 
Sess., on H. R. 10479, Mar. 30, 1922, at 3. 

121 Mr. Justice Van Devanter in Hearing before a Subcommittee of the Com- 
mittee on the Judiciary, Senate, 68th Cong., 1st Sess., on S. 2060 and S. 2061, 
Feb. 2, 1924, at 20. 

122 During the 1925 Term, 539 petitions for ceri.orari were considered. See 
Table I, infra, p. 874. 

128 See United States v. Rimer, 220 U.S. 547 (1911) ; Furness, Withy & Co. v. 
Yang-Tsze Ins. Ass’n, 242 U. S. 430 (1917); Layne & Bowler Corp. v. Western 
Well Works, Inc., 261 U. S. 387 (1923); Keller v. Adams-Campbell Co., 264 U. S. 
314 (1924) ; Davis v. Currie, 266 U.S. 182 (1924) ; Missouri Pacific R. R. v. Hanna, 
266 U. S. 184 (1924); Erie R. R. v. Kirkendall, 266 U. S. 185 (1924). 

124 Tt is important that the bar, generally, do not come to share the following 
view of Senator Walsh: “ Whatever may be said touching the degree of care with 
which such applications are considered, it is impossible to resist the conclusion that 
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If experience should disclose that these are serious risks, the 
Court through its rules can fashion corrective measures. Thus it 
has been suggested that a short oral statement would enable the 
Court to penetrate more readily the true issues embedded in a 
petition.’*° Against this it is urged that considerable time would 
be consumed by such oral appearances.’** Two other modifica- 
tions in the traditional procedure for disposing of petitions for 
certiorari are open. According to the established routine, they 
are ordinarily disposed of during a week after their submission. 
Their volume varies from week to week.’ It might be feasi- 
ble to regulate their flow by limiting the maximum number of 
petitions considered in any one week. Secondly, the very heavy 
burden which now rests upon the Chief Justice alone in re- 
porting on these petitions to the Court might, perhaps, be shared 
with the Associate Justices. Undoubtedly, the responsibility for 





in the vast majority of cases they can have nothing more than the most cursory and 
superficial examination.” Thomas J. Walsh, supra, 1922 Va. Bar Assn. Rep. at 
229; 62 Cone. Rec. 8545, 8548. 

125 66 Conc. Rec. 2753 (Jan. 31, 1925). See also Thomas J. Walsh, supra, 
1922 VA. Bar Assn. Rep. 216; 62 Conc. Rec. 8545. The suggestion was also made 
that an oral hearing be had upon the petition before a single Justice: “ Mr. 
WatsH. ... Would it be practicable to permit a brief hearing before a single 
justice in support of the application which he files for a writ of certiorari? 

“Mr. Becx. That is a very interesting suggestion and I would not, on the spur 
of the moment, either concur in or dissent from it. I would not hastily concur in 
the suggestion for this reason: The judges being human beings, there is a manifest 
difference in temperament between them. Some would be liberal in allowing 
certioraris and others would be less generous. The advantage of taking the com- 
posite mind of the court upon whether the case is of sufficient importance to be one 
of the favored cases to be heard by that court results in every litigant getting the 
same composite impression, whereas if you allow one judge to hear them, in the first 
place, the disappointed litigant would say: ‘ Well, if I had gone before Mr. Justice 
Smith or had I only been heard by Mr. Justice Brown, I think I would have gotten 
that certiorari.’ I believe, in the long run, my superficial impression is that it would 
not work.” Hearing before the Committee on the Judiciary, House of Repre- 
sentatives, 67th Cong., 2nd Sess., on H. R. 10479, Apr. 18 and 27, 1922, at 16. 

126 William H. Taft, supra, 35 Yate L. J. at 12. A suggestion has also been 
advanced for the appointment of commissioners who would prepare the petitions 
for certiorari for ready disposition by the Court. See Jacob Trieber, “ Further 
Relief for the United States Supreme Court,” 12 Am. Bar Assn. J. 167; “ The 
Delays in the Courts,” 57 Am. L. Rev. 24, 38. 

127 Thus, for the week ending Oct. 12, 1925, 64 petitions were disposed of ; 50 for 
the week ending ‘Oct. 19, 1925; 48 for the week ending Oct. 26, 1925; 8 for the 
week ending Nov. 16, 1925; 18 for the week ending Nov. 23, 1926; 5 for the week 
ending Nov. 30, 1925. 
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granting or denying a petition now rests with the entire Court. 
But if the present number continues or increases, experiment 
might show that more effective scrutiny would be secured if peti- 
tions for certiorari were assigned to individual members of the 
Court, as is true in writing opinions. Eventually, also, the bar 
might be educated to conserve the Court’s time by withholding 
unmeritorious petitions. In any event, the difficulties that ex- 
perience may disclose are within the control of the Court’s own 
flexible procedure. 

While the new Act lessened the number of cases from the lower 
federal courts, with a single exception it did nothing to narrow 
the scope of the Court’s review in cases that were allowed to 
come to it. Since the Act of 1789, review by the Supreme Court 
of cases from the state courts has been rigorously restricted to 
the federal issues in the record. A different rule was evolved by 
the Court as to cases coming to it from the federal courts. All 
questions in the case, both state and federal, were open.*** This 
practice continued to be applied by the Court after 1891 in re- 
viewing decisions of the circuit courts of appeals. As a result, 
while in cases from state courts rulings on state law were final, a 
litigation begun in the federal courts solely because a federal 
issue was raised, might bring to the Supreme Court technical 
questions of local statutes*and local common law. The Court’s 
members are not experts in the statute and common law of the 
forty-eight states, and yet they are frequently called upon to 
determine such local questions without the guidance of state 
court decisions.**® An inordinate demand is thus made on the 
Court’s time in a peculiarly treacherous realm of knowledge, 
essentially foreign to its duties. The Act of 1925 only partly 
corrects this evil. As to the one class of cases for which a second 
review by the Supreme Court is granted as a matter of right, after 
a decision by the circuit court of appeals, it is expressly provided 





128 See Siler v. Louisville & Nashville R. R., 213 U. S. 175, 191 (1909). 

129 Cf., e.g., City of Winchester v. Winchester Water Works Co., 251 U. S. 192 
(1920) ; Risty v. Chicago, R. I. & P. Ry., 270 U. S. 378 (1926). 

As to the difficulty felt by the Supreme Court in construing a state statute with- 
out the guiding construction of a state court, see Dorchy v. Kansas, 264 U. S. 286 
(1924). Compare Groves v. Slaughter, 15 Pet. (U. S.) 449 (1841), with Rowan v. 
Runnels, 5 How. (U. S.) 134 (1847), as to the difficulties involved in anticipating 
the interpretation of state legislation by a state court. 
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that such review “shall be restricted to an examination and de- 
cision of the Federal questions presented in the case.” **° Even 
such a restriction does not wholly remove the necessity for passing 
upon questions of state law in advance of decisions by state courts 
entrusted with the ultimate determination of their local law.’* 
But it does remove the necessity for deciding such questions when 
not essential to the disposition of the federal question in the 
record. As to the large number of cases, however, which will 
come to the Supreme Court from the circuit courts of appeals on 
certiorari,** the old scope of review remains and the Court will 
have to deal with all the questions presented by the record. This 
ought not to be. Conservation of the Court’s energy for the dis- 
position of issues specially pertinent to its functions can be 
achieved, without further reduction of its appellate jurisdiction, 
by the simple device of restricting review to the federal questions 
in the case.*** 

Another source of needless and time-consuming perplexity for 
the Court results from the present necessity of passing on issues 
of fact. Not merely is the Supreme Court subject to the usual 
psychological difficulty involved in reading, as against hearing, 
evidence. The Justices are out of touch with the circumstances 
and details and judgments which go to make up evidence. They 
ought not to be asked to disentangle confused testimony, nor 
ought a Court, charged with keeping our constitutional system 
in equilibrium, be compelled to pass on disputations over evi- 
dence. The ascertainment of principle: governing authenticated 
facts, accommodations between conflicting principles, adaptations 
of old principles to new situations —- only issues of such moment 
are meet to invoke the judgment of our ultimate tribunal. The 
credibility of witnesses, the reconciliation of conflicting testi- 
mony, the proof of underlying facts, the reliability of experts — 





130 JupicrAL Cope, § 240b. 

131 Cf, American Ry. Express Co. v. Levee, 263 U. S. 19 (1923); Appleby v. 
New York, 271 U.S. 364 (1926). 

182 During the 1925 Term petitions for certiorari to the circuit courts of appeals 
were granted in 53 cases. 

188 An gbvious exception to the principle of denying review save where a federal 
question is presented is illustrated by one of the grounds set forward by the Court 
for awarding certiorari, namely where a circuit court of appeals “ has decided an 
important question of local law in a way probably in conflict with applicable local 
decisions.” Rule 35, 266 U.S. 681. Cf. Benedict v. Ratner, 268 U. S. 353 (1925). 
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all the data from which principles are derived and to which they 
are applied — ought to have been sifted and formulated as find- 
ings in the stages of the judicial process preceding review by the 
Supreme Court. This is the theory upon which review of deci- 
sions of the Court of Claims,*** as well as review of common 
law actions without a jury,’*° has already been based. It surely 
ought to be possible to devise rules of appellate practice whereby 
the Supreme Court will be relieved from quarrying the facts 
out of a confused mass of evidence.***® In tax cases, in rate 





18¢ Rule rt of Appeals from the Court of Claims; Rule 38 of 1925 Supreme 
Court Rules, 266 U.S. 683. “ For the purposes of our review the findings of that 
court are to be treated like the verdict of a jury, and we are not at liberty to refer 
to the evidence, any more than to the opinion, for the purpose of eking out, con- 
trolling, or modifying their scope.” Brothers v. United States, 250 U. S. 88, 93 
(1919). Cf. Hathaway & Co. v. United States, 249 U. S. 460, 463 (1919); Ports- 
mouth Harbor Land & Hotel Co. v. United States, 260 U. S. 327 (1922); Lucken- 
bach S. S. Co. v. United States, 47 Sup. Ct. Rep. 186 (1926). The evidence cannot 
be certified to the Supreme Court. United States v. Société Anonyme des Anciens 
Establissements Cail, 224 U. S. 309, 329 (1912). But in the event that the find- 
ings are deficient or that no such special findings have been made as were re- 
quested, the case may be remanded to the Court of Claims for additional findings. 
Ripley v. United States, 222 U. S. 144 (1911); Fidelity & Deposit Co. v. United 
States, 259 U. S. 296 (1922). The same requirement for special findings is de- 
manded of district courts when acting upon claims against the United States under 
the provisions of the Tucker Act. See Act of Mar. 3, 1887, § 7, 24 STaT. 505, 506. 

135 The findings by the trial court when a jury has been waived may be either 
general or special. Rev. Stat. $649. “It is, however, only when the finding is 
special, that the review of this court can extend to the determination of the suffi- 
ciency of the facts found to support the judgment.” Dickinson v. Planters’ Bank, 
16 Wall. (U. S.) 250, 257 (1872). Cf. Meath v. Board of Mississippi Commission- 
ers, 109 U. S. 268 (1883); British Queen Mining Co. v. Baker Silver Mining Co., 
139 U.S. 222 (1891). The results of waiver of a jury have thus been condensed by 
the Court: “ (1) If the verdict be a general verdict, only such rulings of the court, 
in the progress of the trial, can be reviewed as are presented by bill of exceptions, 
or as may arise on the pleadings. (2) In such cases, a bill of exceptions cannot be 
used to bring up the whole testimony for review any more than in a trial by jury. 
(3) That if the parties desire a review of the law involved in the case, they must 
either get the court to find a special verdict, which raises the legal propositions, or 
they must present to the court their propositions of law, and require the court to 
rule on them. (4) That objection to the admission or exclusion of evidence, or to 
such ruling on the propositions of law as the party may ask, must appear by bill of 
exceptions.” Norris v. Jackson, 9 Wall. (U.S.) 125, 128-29 (1869) ; Insurance Co. 
v. Sea, 21 Wall. (U. S.) 158, 160 (1874). Cf. Insurance Co. v. Folsom, 18 Wall. 
(U. S.). 237, 248-50 (1873). See Edward F. Treadwell, ‘“‘ Some Pitfalls in Federal 
Practice,” 15 Car. L. Rev. 113. 

186 Where there is a conflict of evidence the Court will generally accept the 
concurrent findings of fact by the two lower courts. Luckenbach v. McCahan 
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cases,'*” in cases under the Sherman law, a needless and awkward 
duty is cast upon the Court in passing upon evidence, instead of 
requiring carefully framed findings of fact as a foundation for 
review. 

With the minor exception relating to federal corporations, the 
efforts which culminated in the Act of 1925 did not seek to ex- 
plore ways and means of shutting off at its sources litigation that 
eventually finds its way to the Supreme Court. Neither the Court 
nor Congress attempted to reconsider the wisdom of continuing 
the wide range of controversies to which the district courts are 
open. But any effort to relieve an overburdened federal judiciary 
may well, for instance, reéxamine the justification of the exist- 
ing jurisdiction resting solely on diversity of citizenship. The 
plea for withdrawal from federal courts of litigation solely con- 
cerned with local matters has been reinforced by the vast increase 
of essentially federal litigation and the vigorous movement for 
state judicial reforms. A systematic revision of the Judicial Code 
should certainly consider the desirability of continuing the present 
sanction given to incorporation in foreign states merely for the 
purpose of gaining access to the federal courts.*** Future federal 
judicial legislation will also have to scrutinize the justification 
of the load which the federal courts now carry in their adminis- 
tration, through receivership proceedings, of local public utilities 
and ordinary business corporations, particularly in -view of the 





Sugar Co., 248 U. S. 139, 145 (1918); Thomas v. Kansas City Southern Ry., 261 
U. S. 481, 484 (1923) ; American Bank & Trust Co. v. Federal Reserve Bank, 262 
U. S. 643, 645 (1923) ; Charleston Mining & Mfg. Co. v. United States, 47 Sup. Ct. 
Rep. 348 (1927). Cf. Pan American Petroleum & Transport Co. v. United States, 
47 Sup. Ct. Rep. 416 (1927). 

137 Cf., e.g., the difficulties presented in determining the scope of the lower 
court’s holding in McCardle v. Indianapolis Water Co., 47 Sup. Ct. Rep. 144 (1926). 
See Donald R. Richberg, “ Value — By Judicial Fiat,” 40 Harv. L. Rev. 567, 581. 

138 “Tt is perfectly well known that innumerable corporations have been organ- 
ized under the laws of States other than those in which they contemplate operat- 
ing for no reason except to enjoy a choice of having their legal controversies 
determined as their interests would seem best subserved, either in the State or the 
Federal courts, while the scandal of ‘tramp’ corporations, the incorporators of 
which are residents of the State in which they do business under charters from dis- 
tant States, sued out in order to escape the jurisdiction of the local courts, is a 
reproach to our judicial system.” See Thomas J. Walsh, supra, 1922 VA. Bar. ASSN. 
Rep. at 234; 62 Conc. Rec. 8545, 8549. 
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tempting facility afforded by the doctrine of Re Metropolitan 
Railway Receivership.’* 

Heretofore the area of federal police legislation has been ex- 
tended with little consideration of the consequences entailed on 
the effective functioning of the federal courts in enforcing such 
legislation. The huge number of prosecutions under the Volstead 
Act has sharply challenged attention to the recent preoccupation 
of the federal courts with misconduct of an essentially local na- 
ture, widely different in its practical incidence from the kind of 
transactions which in the past have invoked the federal criminal 
law. Particularly in the large cities are the federal courts diverted 
from disposition of cases uniquely federal in character to the 
prosecution of offenses which theretofore have been left for state 
action.**° Liquor violations, illicit dealing in narcotics, thefts of 
interstate freight and automobiles, schemes to defraud essentially 
local in their operation but involving a minor use of the mails, 
these and like offenses have brought to the federal courts a volume 
of business which, to no small degree, endangers their capacity to 
dispose of distinctively federal litigation and to maintain the 
quality which has heretofore characterized the United States 
courts. The burden of vindicating the interests behind this body 
of recent litigation should, on the whole, be assumed by the states. 
At the least, the expedient of entrusting state courts with the en- 
forcement of federal laws of this nature, like state enforcement of 
the Federal Employers’ Liability Act, deserves to be thoroughly 
canvassed. *** Another alternative is the withdrawal of the petty 
criminal business from the federal district courts by devising an 
appropriate method of summary procedure.*** One thing is clear. 
The relief of the district courts from this avoidable litigation, 
which eventually has its reflex upon the Supreme Court’s work, 
is an insistent problem of federal jurisdiction.*** 





189 208 U. S. 90 (1908). Cf. Pusey & Jones Co. v. Hanssen, 261 U. S. 491 
(1923); Lion Bonding Co. v. Karatz, 262 U. S. 77 (1923). 

140 See Report of Special Committee on Congested Calendars, 1926 YEAR Boox 
oF ASSOCIATION OF THE Bar OF THE City oF New York, 330; Report of the Com- 
mittee on Jurisprudence and Law Reform, 51 Am. Bar Assn. REP. 428. 

141 See Charles Warren, “ Federal Criminal Laws and the State Courts,” 38 
Harv. L. Rev. 545. 

142 See Felix Frankfurter and Thomas G. Corcoran, “ Petty Federal Offenses 
and the Constitutional Guaranty of Trial by Jury,” 39 Harv. L. Rev. 917. 

143 A real burden has been taken from the district judges by the Act of June 8, 
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The Act of 1925 thus still leaves us with major problems of 
federal jurisdiction. ‘They remain because the federation re- 
mains. Technical issues of jurisdiction will continue to reveal 
the interaction of political forces divided between States and Na- 
tion. The Act of 1925 concerned itself solely with furthering the 
efficiency of the Supreme Court and defining more accurately the 
exercise of federal appellate power. Drafted and sponsored as it 
was by the Court, it could not enter into the political field of ap- 
portioning judicial power between state and United States courts. 
How well the present judicial machinery has been adjusted, and 
how adequately its component parts have been freed for their 
proper spheres of action, only experience with the new Act can 
tell. It does, however, represent the considered attempt of the 
Supreme Court to secure through its own initiative an appel- 
late jurisdiction which the Court deemed appropriate to its high 
functions. 

Felix Frankfurter. 
James M. Landis. 


Harvarp Law ScHOOL. 


(To be concluded) 





1926, 44 STAT. 709, authorizing the designation of examiners to conduct the pre- 
liminary hearings upon petitions for naturalization, and limiting the judges’ func- 
tion to action upon the findings submitted by the examiners. See Report of the 
Committee on Jurisprudence and Law Reform, 51 Am. Bar Assn. REP. 428; 
House Report, No. 1328, Sen. Rep., No. 837, 69th Cong., 1st Sess. 








874 











HARVARD LAW REVIEW 


TABLE I 


1916-1925 
OBLIGATORY JURISDICTION 









CasEs DISPOSED OF BY THE SUPREME COURT OF THE UNITED STATES 






























































































Court 
or Ap-| SU- | Dis- | sy. | Dis- | gy. 
Crecurr’ PEALS | PREME | TRICT | preme | TRICT 
Term | STATE |Courts poh a or Dis- ae Court | Cours | Covrr | Courr Tortats 
Courts| or AP- |Courts|CLAmms Hy pod a Te 
PEALS oe Semcon Be ao ag Hawalt 
1916 | 157 29 80 5 4 2 I 6 I 285 
1917 | 150 48 78 10 6 4 I I 2098 
1918 | 132 48 73 23 3 7 286 
1919 | I01 25 7° 26 7 229 
1920 75 43 73 3° 12 I 234 
IQ21 105 38 94 21 18 2 I 279 
1922 85 65 | 104 34 9 I 298 
1923 76) 44] 91 18 9 238 
1924 96 30 | I00 34 II 271 
1925 75 |__41 78 52 27 273 
Total] 1052 | 411 | 841 | .253 | 106 15 3 7 2 I | 2691 











DISCRETIONARY JURISDICTION 


















TERM 
































IQI7 
1918 
1919 
1920 
1921 
1922 
1923 
1924 
1925 









































Crecurr Courts or | Court oF APPEALS SUPREME 
APPEALS or D.C Cour? oF] CourT oF 
STATE Customs | Parirp- |COURT OF 
Courts ' Appeats| pine | CLAIMS | Torais 
Cert10- | cerrio- | certiei-| certio- | certii-| Certio- | Istanps | CERTIO- 
— RARI CATE RARI CATE rarkr | Certio-| BARI 
RARI 
33 3 : I4 52 
41 6 2 I 50 
13 29 9 I 4 56 
12 38 2 4 I 55 
22 28 6 7 2 I 66 
14 ot 7 I I 3 50 
18 46 5 I 70 
18 54 5 I I 79 
20 42 Io 4 I 78 
25 34 9 2 3 I 74 
369 62 18 8 21 9 I 630 















PETITIONS FOR CERTIORARI 













































1917 
1918 
1919 
1920 
1921 
1922 
1923 
1924 
1925 















Awe FT 


noe 











DENIED | PosTPpoNED]| DisMIsseD | PENDING |WITHDRAWN] , TOTALS 
217 270 
49 225 6 I 281 
55 267 II 3 336 
46 246 II 303 
50 250 7 397 
58 267 7 9 I 342 
85 323 12 7 2 429 
72 203 22 5 14 406 
68 304 II 8 3 2 456 
100 428 3 8 539 
2880 





























€Z-ZZ-1Z-0Z-61 - Bl -L1-91-SI -Vi-€l-Zi - 11 -Ol-60-G0-20-90-S0-70-E0-Z0 -10-0061-66 - 86-26 - 96- $6-%6-€6 - Z6- 16- 06-68-A9-298-98-S8-78-€8-Z8- IG-08- 68-928! 


Wu31 30 ON LV 40 G3SOdSIGNN SASVI--------- 
Wual 40 ONINNISSS LY 0313x300 Sasv3 


ON3931 


€Z6l- SZ8l 
S3LVLG GALIN() 3HL 40 LUNOD ANAYdNG JHL IO 19MDO 


ALVTTaddV 
I 31V1d 


ool 
002 
00€ 
00v 





€Z-ZZ- 1Z-0Z- 61 - Sl -L1 -91-S1-v1 -€1-Z1 - 11 - 01 -60-80-20-90-S0-¥0-€0-Z0 -10-006I-66 -86 -L6-96 -S6-76 -€6 -Z6 - 16-06-68-89-28-98-S8-¥8-€8-ZG -18-088) 


0s 


WH3L Y3d G3aSOdSIG S3SV) 
Wu3l 43 4900 S3asva 


GN3931 


€261-O88l 
SILVLS GALIN() SHL JO LYNOD INAYNdNS JHLAO L3ND0Q ALVTAddY 


fT 31V 1d 








plareml [TTT TTT TTT 


DOCKET OF THE CIRCUIT COURT OF APPEALS 
Sea 1892-1924 


teen LLLLLELLL LLL 


CASES PENDING AT END OF FISCAL YEAR 
heap aeyannany, CASES DOCKETED DURING FISCAL YEAR 
eee CASES DISPOSED OF DURING FISCAL YEAR 
———-—-— CASES TERMINATED AND APPEALED TO SUPREME COURT] i 


a 





























we TerClCUC OOCUOUCUC OF.UC OOF CUO 






































ae 
fe 
’ 
i 

7 
! 


H 



































500 


400b- 





300 





200 





100 





- “ 
tt Re a ~~ Lost 


an" 








“nN ed a ee do) a 
- —_— Fr «/ — = | 
p ee Neer Tr —s 































































































2 
] 

2 
3 

t 
] 

: 
: 
} 

1 
2 
] 

» 
> 
D 
? 
~ 
> 
J 

Oo 
> 
‘ 

2) 
‘4 
+ 
> 
"> 
o) 
‘ 

N 
°) 
~ 
md 
a 
14 
cO 
a 
‘ 

~ 
> 
Oo 
a 
’ 

a) 
° 
vt 
oO 
* 

at] 
2) 
N 
n 
’ 

o 
jo) 
° 
ba] 
oO 
UJ 

o 
oO 
~ 
oO 
b 
o 
3 
3 
o 
o 
M 
9) 
= 
4 





1892-93-94-95-96-97 -98-99-1900-01-02-03-04-05-06-07-08-09-10-I1 -12-13-14-15-16-17-18-19-20-21-22-23-24 





HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE $4.60 PER ANNUM . 60 CENTS PER NUMBER 








Editorial Board 


Henry J. Frienpty, President Joun H. SHERBURNE, JR., Treasurer 
Cartes S. S. Epstemn, Note Editor Freperick A. O. ScHwarz, Case Editor 
LAWRENCE SOULE APSEY Josepn S. Pratt, Book Review Editor 
HERBERT A. BERMAN Witt J. Marr, Jr. 
Joseru B. BRENNAN CarLyLe E. Maw 
EpmunpD BurRKE, Jr. Emmet McCarFFrery 
RosBert GARLOCK Wr1iAM MiTcHELL 
BENJAMIN GOODMAN, JR. Mitton RosENKRANZ 
Erwin N. GriswoLp H. Parker SHARP 
Moses S. HuBERMAN Arcuie H. SIEGEL 
NATHAN LEONARD JACOBS Joun H. Tracy 
Louis L. JAFFE Wutmum C. WARING, Jr. 
Leon LirscHItTz JostaH WILLARD 
Homer H. Woops 








CONTRIBUTION BETWEEN INSURERS ON PARTIALLY CONCURRENT OBLI- 
GATIONS. —— The common law very definitely lays down the general 
principle that parties who come under a risk as to the same event must 
share any loss therefrom in proportion to the amount of the risk to 
which each was subjected. This principle clearly applies in the case 
where two insurance companies insure the same property against the 
same risk, whether in the same or in different amounts.” Difficulty 
arises where one company has insured a specific piece of property while 
another has issued a general policy covering this property along with 
other property of the insured in a general blanket clause, and then loss 
occurs as to part or all of the property. 





1 This is illustrated in many instances: 

(1) Co-sureties: Deering v. Earl of Winchelsea, 1 Cox Eq. Cas. 318 (1787); 
Malone v. Stewart, 235 Pa. 99, 83 Atl. 607 (1912). See Contribution among Co- 
sureties (1872) 16 Sox. J. 766. 

(2) General average: Star of Hope, 9 Wall. 203 (U. S. 1869). 

(3) Incumbrance removed by a co-owner: Fisher v. Clyde, 1 W. & S. 544 (Pa. 
1841) ; Aiken v. Gale, 37 N. H. sor (1850). 

(4) Redemption of stock or notes fraudulently pledged: Asylum of St. Vincent 
v. McGuire, 239 N. Y. 375, 146 N. E. 632 (1925); Vian v. Hilberg, 111 Neb. 232, 
196 N. W. 153 (1023); McBride v. Potter-Lovell Co., 169 Mass. 7, 47 N. E. 242 
(1897) ; Springs v. Brown, 97 Fed. 405 (C. C. D. S. C. 1899). 

(5) Miscellaneous: Welles v. Boston Ins. Co., 6 Pick. 182 (Mass. 1828) ; Aspin- 
wall v. Saethi, 57 N. Y. 331 (1874). 

2 Thurston v. Koch, Fed. Cas. No. 14,016 (C. C. D. Pa. 1805) ; Wiggin v. Suffolk 
Ins. Co., 18 Pick. 145 (Mass. 1836) ; Scottish Union & Nat. Ins. Co. v. Moore Mill 
Co., 43 Okla. 370, 143 Pac. 12 (1914). 
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With the possible excepticn of Pennsylvania,’ the courts in all juris- 
dictions will attempt to apportion the loss between the partially con- 
current policies in accordance with the fundamental principle of sharing 
loss according to risk. The varying methods which they employ may be 
summarized as follows: (1) The “ Reading Rule,” adopted by most 
courts,‘ regards the general policy as divided into specific policies on 
each separate piece of property of the insured, in amounts proportionate 
to the value of the respective items. Loss on property insured by both 
companies is divided between them just as if there were two specific 
policies on this property.® But this is to do violence to the characteris- 
tic feature of a blanket or general policy, which is that each item insured 
is covered to the full amount of the policy.* Why should the general 
insurer escape his broader risk, for which he has presumably exacted a 
greater reward? The same criticism applies to a variation of the “‘ Read- 
ing Rule ” sometimes adopted in cases where one company has issued a 
general policy covering certain chattels and a second company places 
specific insurance on each of the chattels.’ In such cases allocating the 
risk of the general policy according to the amounts of the specific policies 
gives the general insurer a windfall. (2) Under the “ Cromie Rule,” 
the general policy is first used to make good the loss on property which 
it alone covers, and then the loss on the doubly insured property is pro- 





3 It has been said that the specific policy in such a case must bear the entire 
loss up to its amount, as this is the only rule of apportionment which would give 
the insured the full benefit of his insurance. See BELL, AVERAGE AND CONTRIBUTION 
Fire INsuRANCE (1911) 78, 79. The Pennsylvania courts tend to reach this result 
by construction of the “ pro rata” clause of the specific policy. Clarke v. Western 
Assurance Co., 146 Pa. 561, 23 Atl. 248 (1892) ; Meigs v. Ins. Co. of N. A., 205 Pa. 
378, 54 Atl. 1053 (1903). The above cases follow Sloat v. Royal Ins. Co., 49 
Pa. 14 (1865), which case was rested chiefly on Howard Ins. Co. v. Scribner, 5 Hill 
298 (N. Y. 1843). The latter case was expressly overruled in Ogden v. East River 
Ins. Co., 50 N. Y. 388 (1873). The federal courts in Pennsylvania refuse to follow 
the Pennsylvania rule. Meigs v. London Assurance Co., 126 Fed. 781 (C. C. E. D. 
Pa. 1903). And in a case where there is no possibility of further loss on the part 
of the insured, even the Pennsylvania courts would not require the specific policy 
to bear the entire loss. Herr v. Greenwich Ins. Co., 20 Pa. Super. Ct. 169 (1902). 

4 Blake v. Exchange Ins. Co., 12 Gray 265 (Mass. 1858) ; Taber v. Continental 
Ins. Co., 213 Mass. 487, 100 N. E. 636 (1913) ; Chandler v. Ins. Co. of N. A., 70 Vt. 
562, 41 Atl. 502 (1898); Barnes v. Hartford Fire Ins. Co., 9 Fed. 813 (C. C. D. 
Minn. 1882) ; Ogden v. East River Ins. Co., supra note 3. See Joyce, INSURANCE 
(2d ed. 1917) § 3457; OsTRANDER, Fire INsurANCE (2d ed. 1897) § 205; PHILLIPs, 
INSURANCE (5th ed. 1867) § 1263a. The decisions on this problem are confined al- 
most exclusively to adjustments of losses between policies containing a “ pro rata” 
clause intended to effect without circuity of action the result produced by contribu- 
tion. See Bunyon, Fire Insurance (5th ed. 1906) §§ 297, 303, 272; (1911) 24 
Harv. L. Rev. 487. 

5 The application of the “ Reading Rule” may be illustrated as follows. Sup- 
pose A has a blanket policy of $50,000 on his house and household goods, and a 
specific policy of $10,000 on his furniture. The furniture is worth $15,000, and the 
property covered by the blanket policy is worth $150,000. Then $5,000 of the 
blanket policy will be allocated to the furniture. The specific and blanket policies 
will thus contribute in the ratio of 2:1. 

6 “ Tf the loss upon one portion or item of the property exhausts the full amount 
of the policy the whole insurance must be paid.” See Schmaelze v. London, etc. 
Co., 75 Conn. 392, 402, 53 Atl. 863, 865 (1902). 

7 Trustees of Unitarian Congregation v. Western Assurance Co., 26 U. C. Q. B. 
175 (1866); McCausland v. Quebec Fire Ins. Co., 25 Ont. 330 (1895) ; ; Royall v. 
Hartford Fire Ins. Co. ., 158 Ill. App. 463 (1910). 
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rated between the specific policy and what remains of the general policy.® 
Somewhat the same objection may be made here. The risk of the gen- 
eral insurer as to the property doubly insured is not in fact lessened 
because of the occurrence of other losses for which the general policy is 
solely liable, and it is therefore difficult to see why the quantum of pay- 
ments to be made by the company for property not doubly insured 
should have any bearing on the proper ratio of contribution as to the 
property which is doubly insured, so long as the general insurer is not 
forced to pay more than the amount of its policy. (3) Under the 
“Gradual Reduction Rule,” first the loss as to that parcel of property 
which sustained the greatest amount of damage is allocated between the 
specific policy and the general policy in proportion to the amounts of the 
respective policies. Then, the second largest loss is apportioned between 
the second specific policy and the general policy minus what it has had 
to pay upon the first adjustment; and so on.® (4) The rule which seems 
most consistent with the principle of sharing loss according to risk is that 
the specific policy should have to pay only in the ratio of its face amount 
to the full risk which the general insurer assumed as to this specific prop- 
erty.'° That full risk will be the face amount of the general policy, if 
the value of the specific property is as great or greater than such 
amount; '! otherwise it will be the value of the specific property.’* Of 
course, the general insurer must never be compelled to pay more than 
the face amount of its policy. Consequently if the sum of the separate 
liability of the general policy plus the general policy’s share of the joint 
loss totals more than the amount of the general policy, all of the excess 


will have to be borne by the specific policy.** 





8 Cromie v. Kentucky & Louisville Ins. Co., 15 B. Mon. 432 (Ky. 1855); Liver- 
pool & L. G. Ins. Co. v. Delta County Ass’n, 56 Tex. Civ. App. 588, 121 S. W. 509 
(1909). In the case put supra note 5, if the total damage were $12,000, of which 
$4,000 was on the furniture, the specific and blanket policies would contribute in the 
ratio of 10:42. 

8 Grollimund v. Germania Fire Ins. Co., 82 N. J. L. 618, 83 Atl. 1108 (1912); 
Schmaelze v. London, etc. Co., supra note 6. It is to be noted that in all of the 
cases in which the “ Cromie Rule ” is applied, part of the property was not doubly 
insured; while in the cases applying thé “ Gradual Reduction Rule,” all of the 
property was doubly insured by a general policy with one company and specific 
policies with other companies. These two rules are very similar in that they both 
determine what part of the general policy is to prorate with the specific policy by 
making deductions from the general policy for liability incurred as to other adjust- 
ments. 

10 Haley v. Dorchester Ins. Co., 1 Allen 536 (Mass. 1861). See Sherman v. 
Madison Mutual Ins. Co., 39 Wis. 104 (1875); Herr v. Greenwich Ins. Co., supra 
note 3. Where the loss which has occurred is confined to the property which is 
doubly insured, then the same result would be reached under the “ Cromie Rule” 
as under the above theory. Page v. Sun Ins. Office, 74 Fed. 203 (C. C. A. 8th, 
1896). In the case discussed supra notes 5 and 8, the result of this rule is that the 
specific and blanket policies contribute to loss on the furniture in the ratio of 1:5. 

11 Page v. Sun Ins. Office, supra note 10. 

12 See (1911) 24 Harv. L. Rev. 488, n. 8. 

18 Haley v. Dorchester Ins. Co., supra note 10. The necessity of making this 
qualification does not in the least discredit the theory. This same qualification must 
be made to the “ Reading Rule ” and the “ Gradual Reduction Rule.” See Angel- 
brodt v. Delaware Mutual Ins. Co., 31 Mo. 593 (1862). The doctrine of contribu- 
tion is only a method employed by equity to apportion a loss between the insurance 
companies, and in making an adjustment equity is necessarily confined to the 
limits of the insurance company’s undertaking. The fact that limits exist, how- 
ever, in no way determines the selection of a guiding principle within those limits. 
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A similar problem is presented by cases involving the apportionment 
of loss between partially concurrent fidelity bonds. Here, too, it is 
clear that if they are coextensive as to the subject-matter of the risk 
but different in amount of the penalty, the companies will contribute 
in proportion to the penalties of their respective bonds.‘* Where the 
bonds differ in the scope of the risk undertaken, several solutions appear 
in the decisions. According to the first, the surety companies on the 
two bonds should share the loss equally.‘* On the other hand it was 
held in American Surety Co. v. Wrightson,** that the companies share 
the loss in proportion to the amounts for which they could have been 
held liable after the defaults occurred. Either of these theories ac- 
counts for the recent case of National Surety Co. v. Massachusetts Bond- 
ing Co.,\" where one company had given a bond in the penal sum of 
$200,000 covering defaults of a state treasurer and his subordinates; a 
second company had given a bond of $25,000 covering only the de- 
faults of the deputy treasurer; and the deputy defaulted in the sum of 
$22,000.8 The court, apparently following the Wrightson case, held 
that the loss should be shared equally and said “ the fair proportion as 
between the two bonds would seem to have no relation to the nominal 
risks assumed, but only to the risk actually incurred.” *® 

Here, as in the property insurance cases, it is submitted, the sound 





14 Armitage v. Pulver, 37 N. Y. 4094 (1868) ; Williams v. Riehl, 127 Cal. 365, 50 
Pac. 762 (1899); U.S. Fidelity & Guaranty Co. v. Naylor, 237 Fed. 314 (C. C. A. 
8th, 1916) ; Malone v. Stewart, supra note 1; In re MacDonaghs, 10 Ir. R. Eq. 269 
(1876). See Fidelity Deposit Co. v. Phillips, 235 Pa. 469, 84 Atl. 432 (1912); 
Brooks v. Whitmore, 142 Mass. 399, 8 N. E. 117 (1886). 

15 Cherry v. Wilson, 78 N. C. 164 (1878); Burnett v. Millsaps, 59 Miss. 333 
(1881). See Contribution among Sureties (1880) 10 Cent. L. J. 264. Both of 
these decisions involved personal sureties, and it may be that in the earlier cases 
of personal suretyship the size of the penalty of the bond was not regarded as of 
very great significance. But in the case of fidelity insurance companies, the penalty 
of the bond is a matter of primary importance as it determines the premium which 
the insurance company is to receive. 

16 303 L. T. R. 663, 16 Com. Cas. 37 (1910). The defendant was a subscriber 
on a Lloyds policy of £40,000, which insured a bank against loss of securities, 
negotiable paper or currency, on or off the premises, by robbery, theft, fire, em- 
bezzlement, burglary or negligence or fraud of employees. The plaintiff had insured 
the bank against loss from the dishonesty of a certain employee to the extent of 
$2,500. The employee misappropriated $2,680. In the suit for contribution it was 
held that the plaintiff and the defendant share the loss in the ratio of 2,500 to 
2,680. 

The ratio of contribution under this rule varies with the size of the loss. The 
larger the loss which occurs, the smaller the fraction of the loss to be borne by the 
surety on the narrower bond. Here too, it is not apparent why the amount of the 
loss which occurred should be the determining factor as to the proportionate part 
which each of the sureties should bear. See Bunyon, Fire InsuRANCE, § 299; 
(1911) 24 Harv. L. Rev. 487. 

17 §. D. N. Y. 1926, not officially reported. (Per Mack, J.) 

18 Tt will be observed that these two rules give the same result wherever the 
amount of loss is less than the amount of the smaller bond. 

19 The court adjusts the loss as though the sureties were never under any com- 
mon risk until after the loss had occurred. But in the many cases where the bonds 
are coextensive, the amounts for which the parties could have been held liable after 
the event has never been the gauge of their “ actual risks” nor have the penalties 
of their bonds been dismissed as “ nominal risks.” See supra note 14. Why a differ- 
ent conclusion is reached when the bonds are not coextensive has not been satis- 
factorily explained. 
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approach is to apportion the loss according to the risks originally as- 
sumed by the two companies as to the defaulter. Prima facie, the gen- 
eral surety appears to be liable for each employee up to the full amount 
of the bond, in which case the loss should be apportioned according to 
the penalties of the two bonds.”° But the general surety may be able 
to establish that the maximum potentiality of loss from the defaulting 
employee was a smaller amount; ** and if it can, then the ratio between 
this figure and the specific bond will be adopted. It may be argued that 
in practice the risk of loss from any defaulter will normally be approxi- 
mately measured by the amount of the specific bond; and that since it 
is almost impossible for the surety on the general bond to prove the ex- 
tent of his risk as to a specific person, the law should make an arbitrary 
rule that this risk is measured by the specific bond.?* This reasoning 
would serve to reconcile the National Surety Co. case with the funda- 
mental principle of sharing loss according to risk. 




























CONSTITUTIONAL OBSTACLES TO STATE REGULATION OF Bus TRANS- 
PORTATION. — Thirty-eight states and the District of Columbia? have 
tried to cope with the problem arising from the mushroom growth of 
bus lines.* Such unanimity of action indicates the seriousness of the 
need. Not only are measures necessary to insure the safety of the 
public using the highways and the protection of the highways them- 
selves; but the railroads, street railways and preéxisting bus lines must 
be guarded against irresponsible rivals whose cut-throat competition 
can, with a small outlay, be continued long enough to prove disastrous 
to the local transportation systems. Furthermore, regulation of the 
rates, services, and equipment of the busses grows increasingly im- 
portant as more and more communities come to depend upon this 
type of transit. 

Against the swelling tide of state legislation the bus lines have in- 
voked two clauses of the Federal Constitution, the due process clause 























20 Phillips v. Pedarre, 156 La. 509, 100 So. 699 (1924). Cf. Bell’s Adm’r v. 
Jasper, 2 Ired. Eq. 597 (N. C. 1847); Bright v. Lennon, 83 N. C. 183 (1880) ; 
Dugger v. Wright, 51 Ark. 232, 11 S. W. 213 (1889). 

21 Thus the company on the general bond in the National Surety Co. case 
might prove that the deputy only handled a certain sum of money each year and 
so its risk for that year was confined to this amount. 

22 In the National Surety Co. case, the court might have decided that $25,000 
was the approximate limit of loss which might arise from the deputy’s dishonesty. 
Then the risk of the general bond as to the deputy’s defaults would be $25,000, and 
the general and special bend would share in the ratio of $25,000 to $25,000, 
i.e., 1:1. But the court actually reached the 1:1 ratio in another way. It said 
that the general and special bonds should share in proportion to the amounts for 
which they could have been held liable after the defaults occurred, that is, $22,000 
to $22,000, or I:I. 

1 (1926) 40 ANN. Rep. I. C. C. 41. See also Rosenbaum and Lilienthal, Motor 
Carrier Regulation (1926) 26 Cor. L. Rev. 954, 960, where there is an excellent 
collection of authorities on every aspect of bus regulation. ; 

2 (1927) 6 Bus TRANSPORTATION, 62. The total number of busses operated in 
the United States was 79,806 in 1926; 69,425 in 1925; 52,925 in 1924; and 40,000 
in 1923. 
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of the Fourteenth Amendment and the commerce clause. But since 
bus lines ordinarily fall within the concept of common carriers, the appeal 
to the due process clause generally does not avail.* Nevertheless there 
lurks in the Fourteenth Amendment a possible danger to bus legislation. 
The Supreme Court has indicated that there are bounds to state regula- 
tion of so-called “ private carriers.”* And a statute applying indis- 
criminately to private and public carriers and imposing on the former 
all the liabilities of the latter, may, unless its provisions are separable, 
be entirely annulled.® 

The really serious threat to effective state control of the bus lines 
is furnished by the commerce clause. That the busses have realized 
the utility of this clause as a barrier to state regulation is indicated 
by the fact that within the last year the number of interstate busses 
has increased more than 60 per cent,® whereas the number engaged in 
intrastate commerce has grown only 11 per cent.’ Of course, interstate 
bus lines are not immune from state control. The Supreme Court has 
recognized the power of a state to make regulations for the protection 
of the safety of others on the highways *® and for the maintenance of 
state-owned roads.® Even here it is intimated that the burden must not 
be too heavy,’® and by analogy to other fields it seems clear that 
the regulation must be imposed bona fide to protect public safety or 





8 Packard v. Banton, 264 U. S. 140 (1923). See Buck v. Kuykendall, 267 
U.S. 307, 314 (1925). 

4 Mich. Pub. Util. Comm. v. Duke, 266 U. S. 570 (1924); Frost v. Railroad 
Comm., 271 U. S. 583 (1926). Neither of these cases affords a basis for definite 
predictions as to what can or cannot be done. Both concerned private trucking 
companies. The statute in the Duke case declared such companies to be com- 
mon carriers, and subjected them to all laws regulating the transportation of 
persons or property by such carriers; required them to secure a certificate of 
convenience and necessity, and to furnish indemnity bonds for injury to per- 
sons or property carried; and contained a separability clause. The Supreme 
Court affirmed a decree enjoining the enforcement of the statute. The Court 
emphasized mainly the section imposing upon the complainant the liability of 
a common carrier, and rested its decision largely on the statute’s constituting 
an unreasonable burden on interstate commerce. In the Frost case, where a 
similar statute was involved, this interstate commerce aspect was absent. On 
the other hand the only clause of the statute directly in issue was that requir- 
ing the carrier to secure certificates of convenience and necessity. But the Supreme 
Court, disregarding the separability clause, declared the entire statute unconsti- 
tutional. Even the majority opinion, however, intimates that the requirement 
that private carriers secure certificates of convenience and necessity is not of 
itself a denial of due process. 

5 Cf. Rosenbaum and Lilienthal, supra note 1, at 963. On the question of 
separability, see (1927) 40 Harv. L. Rev. 626, Note. 

8 (1927) 6 Bus TRANSPORTATION, 64. In 1925, it is estimated that there were 
1,500, while in 1926, the inquiry of the Interstate Commerce Commission caused 
2,468 to be actually recorded, and the estimated number is even larger. 

7 Ibid. 63. The increase was from 37,500 to 41,806. 

8 Kane v. New Jersey, 242 U. S. 160 (1916) (nonresident owner operating 
automobile on state highway must appoint secretary \f state attorney for service 
of process in any action arising out of operation of motor vehicle). 

® Hendrick v. Maryland, 235 U. S. 610 (1915) (registration fees, to be used 
to administer act and for road construction and repair). 

10 Mich. Pub. Util. Comm. v. Duke, supra note 4, at 577. This case is ren- 
dered unsatisfactory as an authority under the commerce clause by the fact that 
the statute was held to constitute a denial of due process. 
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state highways and not to attain forbidden objects by indirection." 
State regulations of competition have had a less cordial reception. To 
be sure, statutes demanding a certificate of convenience and necessity 
from a state board as a condition precedent to operation, have recently 
been upheld in the case of a carrier engaged in intrastate commerce, 
although both intrastate and interstate passengers were carried,’? though 
the Court suggested that the result might be different had it been shown 
that it was not economically possible to run some busses only for inter- 
state and others purely for intrastate passengers. But wherever the 
bus carries only interstate traffic, the state cannot demand the certifi- 
cate.* Nor are the precedents from other fields encouraging as to 
rate control,‘ or as to regulations designed to insure the safety and 
comfort of passengers,’® except within the limits which are laid down as 
permissible in the case of railroads in the absence of federal legisla- 
tion.'® 

The only remedy for the present situation therefore seems to lie in 
some sort of federal action. The existing powers of the Interstate 
Commerce Commission would not permit it to take jurisdiction over 
bus lines even where their activities cut heavily into the revenues of 
interstate railroads.‘17 Nor does it seem desirable that new duties 
should be thrust upon the Commission. A federal board of control 
could, of course, be created. But fundamentally the problem presented 
by interstate motor carriers is not one which calls for or can be effec- 
tively handled by a centralized board at Washington. Since accommo- 
dations in even the most modern vehicles prohibit continuous hauls 
which are greatly in excess of 250 miles, problems of regulation neces- 
sarily concern relatively small regions.** As in the case of interurban 





11 Kansas City, etc. R. R. v. Kaw Valley Drainage Dist., 233 U. S. 75, 79 
(1914). 

12 Interstate Busses Corp. v. Holyoke St. Ry., 47 Sup. Ct. 298 (U. S. 1927). 

18 Buck v. Kuykendall, supra note 3; Bush & Sons Co. v. Maloy, 267 U. S. 
317 (1925). 

14 Wabash, St. L. & P. Ry. v. Illinois, 118 U. S. 557 (1886) (state cannot 
regulate rates on intrastate portion of interstate haul) ; Covington & C. Bridge Co. 
v. Kentucky, 154 U. S. 204 (1894) (state cannot fix maximum rates for inter- 
state toll bridge and require issue of tickets good in either direction) ; Pub. Util. 
Comm. v. Attleboro Steam & Elec. Co., 47 Sup. Ct. 294 (U. S. 1927), commented 
on infra p. 906. Cf. Port Richmond, etc. Ferry Co. v. Board of Freeholders, 234 
U. S. 317 (1914). 

15 South Covington & C. St. Ry. v. Covington, 235 U. S. 537 (10915). 

16 E.g., New York, etc. Ry. v. New York, 165 U. S. 628 (1897). 

17 It is true that the Supreme Court has sustained orders of the Commission 
made under §13(4) of the Interstate Commerce Act, regulating rates of inter- 
state railroads in carriage purely intrastate and where the only ground for such 
regulation was that the rates fixed by the states were so low as to impose a severe 
burden on the interstate traffic of the railways. Railroad Comm. of Wis. v. C., B. 
& Q. R. R., 257 U. S. 563 (1922); New York v. United States, 257 U. S. sor 
(1922). But in these cases the Commission has proceeded under the grant of 
jurisdiction made in §1(1) of the Interstate Commerce Act over railroads en- 
gaged in interstate commerce. 41 Stat. 474 (1920), U. S. Comp. Strat. (ANN. 
— 1923) §8653(1). No corresponding authority exists in the case of bus 
ines. 

18 The possibility of purchasing a ticket for much longer trips and allowing 
stop-overs tends to weaken this position and to place some bus travel on a par 
with railroad excursions. It seems unlikely that this will involve anything but 
pleasure travel. 
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street railways }® and in the dispensing of electric power,”° the problem 
is a regional rather than a national one. 

The force of these considerations has caused some to urge the passage 
of a federal statute declaring the regulation of bus transportation to be 
a matter of local interest and forbidding any person to engage in it 
without a certificate of convenience and necessity, if a state in which any 
part of the transportation is carried on should require one. The con- 
stitutionality of such a statute is supported on the analogy of the Webb- 
Kenyon law,** which prohibited interstate transportation of liquor in- 
tended for use in violation of state law. The decision“Sustaining the 
Webb-Kenyon act, it is contended, can be best rationalized on the 
basis that the states have concurrent power over interstate commerce, 
which enables them to take control if Congress indicates a desire to 
withdraw fully from the field.2? However, the Webb-Kenyon decision 
may well have been due to the marked liberality which the Supreme 
Court has always shown toward liquor legislation. A more important 
distinction lies in the fact that in the present instance it is the trans- 
portation itself and not the sale of a commodity at either end that forms 
the subject-matter which it is desired to leave to the states.2* And 
whatever be the constitutionality of this device, it fails to provide a 
method for the settlement of interstate conflicts. Of course, disagree- 
ments could sometimes be settled by interstate compacts,”* ratified by. 
Congress either in advance or after their conclusion. But many cases 
would arise in which it would be necessary to have a final arbiter. 

A much more hopeful method for dealing with the problem is illus- 
trated in the bill which was introduced into Congress late in 1925.”° 
This provides for the issuance of certificates of convenience and neces- 
sity, regulation of rates, service and accounts, and all matters affecting 
the relationship between motor carriers and the public. The signifi- 
cant feature of the bill lies in the fact that its administration is to be 
carried on by the state boards having jurisdiction over intrastate motor 
carriers or, in the absence of such boards, by the state railroad com- 
missions. If the local board refuses to accept authority, the Interstate 
Commerce Commission is given jurisdiction. Disagreements between 
the boards of several states may be accommodated at a joint session; if 





19 The realization that the problems incident to regulation of suburban street 
railways were of local rather than of national concern, may well have been one of 
the factors in the decision in Omaha & Council Bluffs St. Ry. v. I. C. C., 230 U. S. 
324 (1913), that such railways were not subject to the jurisdiction of the Commis- 
sion. The effect of this decision has, of course, been greatly modified by changes 
in the Interstate Commerce Act. See Village of Hubbard v. United States, 266 
U. S. 474 (1924). re ¢ 

20 See Frankfurter and Landis, The Compact Clause of the Constitution— A 
Study in Interstate Adjustments (1925) 34 YALE L. J. 685, 708. 

21 37 Stat. 699 (1912), sustained in Clark Distilling Co. v. Western Maryland 
R. R., 242 U.S. 311 (1917). 

22 See Powell, State Legislation under the Webb-Kenyon Act (1917) 2 So. L. Q. 
112. 

23 Cf. Frankfurter and Landis, supra note 20, at 714. 

24 See ibid. 703, for a discussion of the use of compacts to regulate public 
utilities crossing state lines. And cf. (1926) 39 Harv. L. REv. 490, Note. 

25 See Hearings before the Senate Committee on Interstate Commerce, 69th 
Cong., rst Sess., on S. 1734, passim. 
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the joint board fails to act within ninety days, an appeal lies to the 
Interstate Commerce Commission. Decisions of any board or joint 
board are similarly appealable. The constitutionality of this use of 
state administrative agencies by the Federal Government does not seem 
open to serious question.** The plan is to be criticized rather on the 
ground that it does not give finality to the decisions of boards and joint 
boards in what is a matter concerning almost entirely the states there 
represented.?’ 

A third possible type of statute is designed to remove the constitu- 
tional objection on the score of delegation of federal authority. This 
would involve the creation of a new federal commission which would 
be placed under a duty to seek the advice of, and work in conjunction 
with, the state board. The administration of the Grain Futures Act 
furnishes a precedent for this course,”* and so, too, do certain provisions 
of the Transportation Act.2® The Interstate Commerce Commission is 
now engaged in a study of the situation with a view to recommending 
some sort of legislation which will terminate the present chaotic con- 
dition of interstate bus lines.*° 





Tort LIABILITY OF MANUFACTURERS AND CONTRACTORS: SOME RE- 
CENT DEVELOPMENTS. — MacPherson v. Buick Motor Co.' had a two- 
fold importance in the law of torts. It marked a trend in favor of 
imposing liability for negligence on manufacturers and contractors, 
irrespective of “ privity of contract,” and it settled that under a specific 


set of facts recovery might be had. But necessarily it left open many 
questions as to the precise requirements of the broad duty of care which 
it laid down. 

An analysis of the grist of decisions of the last few years is com- 
plicated by the fact that in many jurisdictions recovery is based not 
on the principle of the MacPherson case but on theories of implied 
warranty or on exceptions to a general rule of non-liability. Where 





26 State courts have been used to administer naturalization laws, to penalize 
infractions of federal criminal laws, and to enforce statutes such as the Federal 
Employers’ Liability Act. And state administrative officers have been utilized 
for the enforcement of the Prohibition Act. Exerc. Orper, May 8, 1926. See 
Rosenbaum and Lilienthal, supra note 1, at 984. The difficulty with this legis- 
lation disappears when it is understood clearly that this is not delegation of 
legislative power but delegation of power to determine a state of facts upon which 
operation of the federal law depends. West Jersey & S. R. R. v. Board of P. U. 
Commissioners, 87 N. J. L. 170, 177, 94 Atl. 57 (1915). Compare the coéperation 
of the Interstate Commerce Commission with the state boards, infra note 20. 

27 It would seem that greater use might be made of interstate compacts. 

28 4o Stat. 1351 (1919), U. S. Comp. Stat. (Supp. 1919) § 6309e, held uncon- 
stitutional in Hill v. Wallace, 259 U. S. 44 (1922); 42 Star. 998 (1922), U. S. 
Comp. Stat. (Supp. 1923) § 87474c, d, sustained in Board of Trade of Chicago v. 
Olsen, 262 U. S. 1 (1923). 

29 InTERSTATE Commerce Act, § 13(3), U. S. Comp. Srar. (Supp. 1923) 
§ 8581(3). The story has been one of increasing codperation between the Com- 
mission and the state authorities. See (1922) 36 Ann. Rep. I. C. C. 8; (1924) 38 
ibid. 3; (1925) 30 ibid. 1, 2. 

30 (1926) 40 ibid. 41. 

1 217 N. Y. 382, 111 N. E. 1050 (1916). The questions of liability where there 
is actual knowledge of the defect or where the injury is to property rather than to 
persons are not discussed in this Note. 
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the action is rested upon an implied warranty to sub-vendees,’ the in- 
jured party can recover whether or not there has been inspection by the 
intervening dealer. On the other hand, recovery might be had only 
by purchasers from the first vendee. Serious objections, both the- 
oretical and practical,* cause most courts to reject the implied war- 
ranty doctrine as a basis for decision.* Far more commonly, decisions 
proceed by postulating that a manufacturer or contractor is liable only 
to those in privity of contract, and then allowing recovery on one of the 
familiar exceptions,° i.e., where the article is imminently or inherently 
dangerous in character, or where it is designed to preserve, destroy, or 
affect human life, or where the manufacturer or contractor had actual 
knowledge of the defect and gave no warning of it. The inherent falla- 
cies in this classification and the constant tendency to extend liability 
by bringing within the first two exceptions articles which do not properly 
belong there, have often been pointed out.® There has recently been a 
disposition to strain the third exception by declaring that manufacturers 





2 This is usually in cases involving foodstuffs. Grapico Co. v. Ennis, 106 So. 
97 (Miss. 1925); Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N. W. 382 
(1920) ; Parks v. Yost Pie Co., 93 Kan. 334, 144 Pac. 202 (1914). Cf. Hertzler v. 
Manshum, 228 Mich. 416, 200 N. W. 155 (1924). There have been intimations that 
an implied warranty might be allowed on goods other than foodstuffs. See Chysky 
v. Drake Bros., 192 App. Div. 186, 182 N. Y. Supp. 459 (1920), rev’d, 235 N. Y. 468, 
139 N. E. 576 (1923), commented on (1920) 20 Cot. L. REv. 924. 

3 To allow recovery on this ground is to make an exception to the general rule 
that warranties do not run. Pease & Dwyer v. Somers Co., 130 Miss. 147, 93 
So. 673 (1922); Nelson v. Armour Co., 76 Ark. 352, 90 S. W. 288 (1905); 1 
WuLisTon, SALES (2d ed. 1924) § 244. Cf. Kress v. Lindsey, 262 Fed. 331 (C. C. A. 
sth, 1919). There is ordinarily no reliance by the sub-vendee. See (1926) 75 
U. oF Pa. L. Rev. 164; 1 WILLISTON, op. cit. § 244a. And the majority of juris- 
dictions impose liability regardless of fault. Ibid. § 237. 

Moreover, in those jurisdictions which have adopted the Uniform Sales Act, 
recovery on this basis would seem to be barred by § 15. State v. Consolidated Gas 
Co., 146 Md. 390, 126 Atl. 105 (1924) ; Chysky v. Drake Bros., supra note 2; Gear- 
ing v. Berkson, 223 Mass. 257, 111 N. E. 785 (1916). But compare suggestions as to 
the similar provisions in the English Sale of Goods Act in Clarke v. Army & Navy 
Stores, [1903] 1 K. B. 155, 163. 

4 It has not always been recognized even in the case of foodstuffs. Pelletier v. 
Dupont, 124 Me. 269, 128 Atl. 186, 39 A. L. R. 972 (1925); Birmingham Chero- 
Cola Bottling Co. v. Clark, 205 Ala. 678, 89 So. 64 (1921); Drury v. Armour Co., 
140 Ark. 371, 216 S. W. 40 (1919) ; Buckley v. Mott, 50 D. L. R. 408 (1919). See 
Perkins, Unwholesome Food (1919) 5 Iowa L. Butt. 6, 86; (1921) 1 Wis. L. Rev. 
171. 

5 Hruska v. Parke Davis & Co., 6 F. (2d) 536 (C. C. A. 8th, 1925) ; Huset v. 
Case Threshing Machine Co., 120 Fed. 865 (C. C. A. 8th, 1903). In the following 
cases recovery was denied on the ground that they did not fall within one of the 
recognized categories: Tipton v. Barnard & Leas Mfg. Co., 302 Mo. 162, 257 S. W. 
791 (1924); Canal Construction Co. v. Clem, 163 Ark. 416, 260 S. W. 442, 41 
A. L. R. 4 (1924); Larrabee v. Des Moines Tent & Awning Co., 189 Iowa 319, 178 
N. W. 373 (1920) ; Travis v. Rochester Bridge Co., 188 Ind. 79, 122 N. E. 1 (1919), 
criticized in (r919) 17 Micu. L. Rev. 707; Johnson v. Cadillac Motor Co., 194 Fed. 
407 (N. D. N. Y. 1912), 221 Fed. 801 (C. C. A. 2d, 1915), 261 Fed. 878 (C: C. A. 
2d, 1919), discussed in (1916) 50 Am. L. REv. 120, and (1920) 18 Mica. L. Rev. 
676 


6. Bohlen, Affirmative: Obligations in the Law of Torts (1905) 53 U. oF Pa. 
L. REv. 209, reprinted in Srupres 1n THE LAw oF Torts (1926) 33, 109; CLERK AND 
LinpsELL, Torts (7th ed. 1921) 473, 478; (1916) 29 Harv. L. Rev. 866; (1918) 32 
ibid. 89; (1921) 30 YALE L. J. 607; (1919) 68 U. or Pa. L. Rev. 400. 
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and, more particularly, contractors, will be presumed to know defects 
which under the circumstances they should have known.’ True, such 
language may merely mean that actual knowledge of an employee will 
be imputed to the manufacturer ° in accordance with the usual doctrines 
of ageney. But often it seems to indicate that the manufacturer will be 
held to know what he was negligent in not discovering.® This would be 
achieving by indirection substantially the result of the MacPherson 
case.’° 

A court adopting the preferable method of applying a standard of due 
care does not thereby dodge the task of giving some definiteness to its 
requirements, especially that of inspection. Clearly, the manufacturer 
will not be allowed to rely solely on the trustworthiness of the dealer 
from whom component parts are obtained." But there is a difference of 
opinion as to whether a reasonably careful inspection of the finished 
article is sufficient, or whether there must be constant supervision at 
every stage of production.’* The duty would often vary with the article 
and the capacity in which it is supplied.* In any event, the manu- 





7 Sutton v. Otis Elevator Co., 249 Pac. 437 (Utah, 1926); Coca-Cola Co. v. 
Shelton, 214 Ky. 118, 282 S. W. 778 (1926). See cases infra notes 8 and 9. 

8 Kentucky Independent Oil Co. v. Schnitzler, 208 Ky. 507, 271 S. W. 570, 390 
A. L. R. 979 (1925); O’Brien v. American Bridge Co., 110 Minn. 364, 125 N. W. 
1012 (1910), discussed in (1910) 59 U. or Pa. L. Rev. 47. And see the dissenting 
opinion in Miller v. Mead-Morrison Co., 166 Wis. 536, 544, 166 N. W. 315, 317 
(1918). Cf. Pate Auto Co. v. Westbrook Elevator Co., 107 So. 552 (Miss. 1926). 

9 While knowledge of casual defects should not be presumed, there is far less 
objection to a presumption that the manufacturer is familiar with the formula he 
uses and the general method of manufacturing he employs. Hruska v. Parke Davis 
& Co., supra note 5; Coakley v. Prentiss-Wabers Stove Co., 182 Wis. 94, 195 N. W. 
388 (1923), discussed in (1924) 9 Corn. L. Q. 494; Genack v. Gorman, 224 Mich. 
79, 194 N. W. 575 (1923); Thornhill v. Carpenter-Morton Co., 220 Mass. 593, 108 
N. E. 474 (1915); Pierce v. Bidwell Thresher Co., 153 Mich. 323, 116 N. W. 1104 
(1908). Compare Armstrong Packing Co. v. Clem, 151 S. W. 576 (Tex. Civ. App. 
1912), where the manufacturer was held to know that the ingredients he used would 
be poisonous unless properly neutralized. 

There may be an affirmative duty to warn the purchaser, if the article is of a 
sort that may prove dangerous unless properly handled, even though it is not de- 
fectively made. Henry v. Crook, 202 App. Div. 19, 195 N. Y. Supp. 642 (1922). 
Cf. Foster v. Ford Motor Co., 246 Pac. 945 (Wash. 1926) ; Karsteadt v. Phil Gross 
Hardware Co., 179 Wis. 110, 190 N. W. 844 (1922). 

10 The difference, if any, lies in this, that under the MacPherson case the manu- 
facturer might be held for the negligence of his servants, while under the construc- 
tive knowledge doctrine he will be liable only for negligent failure to discover the 
employee’s carelessness. 

11 MacPherson v. Buick Motor Co., supra note 1; Johnson v. Cadillac Motor 
Co., 261 Fed. 878 (C. C. A. 2d, 1919). 

12 For varying views on the duty of inspection, see Pate Auto Co. v. Westbrook 
Elevator Co., supra note 8; Tipton v. Barnard & Leas Mfg. Co., supra note 5; John- 
son v. Cadillac Motor Co., supra note 11; Ford Motor Co. v. Livesay, 61 Okla. 231, 
Ford Motor Co., 167 App. Div. 433, 153 N. Y. Supp. 131 (1015). Cf. Miller v. 
160 Pac. 901 (1916); State v. Consolidated Gas Co., supra note 3; Quackenbush v. 
Steinfeld, 174 App. Div. 337, 160 N. Y. Supp. 800 (1916); Pitman v. Lynn Gas & 
Elec. Co., 241 Mass. 322, 135 N. E. 223 (1922). And see (1914) 78 Cenr. L. J. 
207; (1917) 15 Micu. L. Rev. 181. 

13 Where a manufacturer or contractor knows that the article contains a latent 
defect, an interesting question arises as to whether he is justified in delivering it out 
of his possession, provided he gives the buyer due warning. If the article, though 
unfit for the use originally intended, still has some commercial value if applied to a 
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facturer should be held responsible for discoverable defects in the general 
formula or design under which the article is produced.** 

So far as the principles of negligence are concerned, anyone whom the 
manufacturer could reasonably have foreseen would be injured if the 
chattel were defectively constructed, should be allowed to recover.'® 
This principle has been notably disregarded in the case of contractors. 
It is often held that after a structure has passed from the control of the 
contractor who erected or installed it upon another person’s premises, 
he will not be liable for injuries due to latent defects making the struc- 
ture imminently dangerous unless he had knowledge of the defect and the 
buyer was ignorant of it.’° Ordinarily, to be sure, a contractor’s work, 
unlike that of a manufacturer, is accepted by the buyer only after in- 
spection. And it may be that where an article is installed on the buyer’s 
premises instead of being merely delivered to his hands, the contractor 
is entitled to expect a greater degree of care on the part of the buyer 
toward those who come in contact with it.” But while the greater prob- 
ability of intervening inspection in these cases may go to determine what 
is due care on the part of the contractor, this should not limit his liability 
to cases where there has been actual or constructive knowledge. 

Principles of causation are likewise invoked to restrict the class of 
possible plaintiffs, the theory being that the failure on the part of an 
intervening handler to make proper inspection breaks the causal chain.® 
Conceivably where there is a probability of intervening inspection, it 
might be said that there was no negligence whatever on the part of the 
defendant.’® But it is not always due care to depend upon other people’s 





lesser use, there is an interest in not allowing it to go to waste completely; against 
this is the interest in life and limb of those who may possibly be injured by it. It 
might well be that the manufacturer would be entitled to rely on the buyer’s not 
passing on the article without repeating the warning. Loop v. Litchfield, 42 N. Y. 
351 (1870). But where the article is utterly worthless for any purpose, the manu- 
facturer should probably not be allowed to send it forth under any circumstances. 
Sometimes the warning may be printed on the article itself or its container, as in 
Henry v. Crook, supra note 9; while under other circumstances, the warning can be 
given only through some outside source, as in Foster v. Ford Motor Co., supra 
note 9. 

14 See supra note 9. 

15 See CLERK AND LINnDSELL, Torts, 477; Bohlen, supra note 6. 

16 Sutton v. Otis Elevator Co., supra note 7; Tipton v. Barnard & Leas Mfg. 
Co.; Larrabee v. Des Moines Tent & Awning Co.; Travis v. Rochester Bridge Co.; 
Canal Construction Co. v. Clem, all supra note 5; Young v. Smith & Kelly Co., 124 
Ga. 475, 52 S. E. 765 (1905). See (1924) 24 Cor. L. Rev. 928; (1910) 59 U. oF 
Pa. L. REv: 47. 

17 An analogous situation is presented in the rule that exempts a landlord from 
liability to third parties for defects on premises in the possession of a tenant. See 
Bohlen, Landlord and Tenant (1922) 35 Harv. L. Rev. 633, reprinted in Stupies 
IN THE LAw oF TorTs, 202. 

18 Sutton v. Otis Elevator Co., supra note 7; Travis v. Rochester Bridge Co.; 
Tipton v. Barnard & Leas Mfg. Co., both supra note 5. 

19 If the defect is fairly obvious, there is evidently a greater probability of its 
being discovered before injury occurs. On the other hand, the burden of discovery 
imposed on the manufacturer is less. 

There may be situations in which the dealer or intervening handler or purchaser 
will be entitled, in reliance on the manufacturer’s competence and trustworthiness, 
to omit a second inspection completely. Employer’s Liability Co. v. Columbus 
McKinnon Chair Co., 13 F. (2d) 128 (W. D. N. Y. 1026) ; Hruska v. Parke Davis & 





890 HARVARD LAW REVIEW 


performance of their duty.*° And once the negligence of the manufac- 
turer is established, a failure on the part of a subsequent handler to re- 
move the dangerous force already set in motion should not break the 
chain of causation.** 

Underlying most of the cases which have denied recovery seems to be 
a belief in the policy of protecting the manufacturer or contractor from 
a responsibility too vexatious and burdensome.*? If such a policy is well 
founded, then even though a right of action is extended to others than 
the contracting parties, it might be confined to purchasers from or em- 
ployees of the first vendee,** or to cases where the absence of any inter- 
vening duty to inspect prevents the plaintiff from obtaining adequate 
redress elsewhere.”* But the policy itself, which has of late been less in 
evidence,”* is seriously open to question. An article will not often pass 





Co., supra note 5; State v. Consolidated Gas Co., supra note 3; Pillars v. Reynolds 
Tobacco Co., 117 Miss. 490, 78 So. 365 (1918); Wright v. Howe, 46 Utah 588, 150 
Pac. 956 (1915). Cf. Olds Motor Works v. Shaffer, 145 Ky. 616, 140 S. W. 1047 
(1911). 

20 Comparison of Rosebrock v. General Elec. Co., 236 N. Y. 227, 140 N. E. 571 
(1923), and Herman v. Markham Air Rifle Co., 258 Fed. 475 (E. D. Mich. 1918), 
with Foster v. Ford Motor Co., supra note 9, is highly instructive. 

21 Kentucky Independent Oil Co. v. Schnitzler, supra note 8; Rosebrock v. Gen- 
eral Elec. Co.; Herman v. Markham Air Rifle Co., both supra note 20; Ramsay v. 
Standard Oil Co., 186 N. C. 739, 120 S. E. 331 (1923). See (1923) 36 Harv. L. Rev. 
762. In Bryson v. Hines, 268 Fed. 290 (C. C. A. 4th, 1920), the chain of causation 
was held not to have broken even though the intervening buyer continued to use the 
article after discovering the defect. The decision may be explained, however, on 
the ground the contractor must have known that the exigencies of the situation 
demanded that the buyer use the article no matter how supplied. See (1920) 69 
U. or Pa. L. REv. 389. 

22 See Winterbottom v. Wright, 10 M. & W. 109, 114 (1842) ; Curtin v. Somer- 
set, 140 Pa. 70, 80, 21 Atl. 244, 245 (1891) ; Huset v. Case Threshing Machine Co., 
supra note 5, at 867; Lebourdais v. Vitrified Wheel Co., 194 Mass. 341, 343, 80 
N. E. 482 (1907); Labatt, Negligence in Relation to Privity of Contract (1900) 
16 L. Q. Rev. 168. 

28 This has been suggested in Texas Drug Co. v. Cadwell, 237 S. W. 968 (Tex. 
Civ. App. 1922). See MacPherson v. Buick Motor Co., supra note 1, at 390, 111 
N. E. at 1053. 

24 This presupposes that the intervening tortfeasor is solvent; otherwise the 
remedy would be one in name only. And since the courts cannot in each instance 
conduct an investigation of financial resources, the probability that a dealer or local 
agent will be less able to respond in damages than the man farther back discredits to 
some degree at least this suggested exemption of the manufacturer where there is 
an intervening breach of duty. 

Considerations of circuity of action also are involved here. A manufacturer 
is held to an implied warranty to the buyer that the goods are reasonably fit for the 
general purpose for which they are manufactured or sold. American Radiator Co. 
v. McKee, 140 Ky. 105, 130 S. W. 977 (1910) ; Heath Dry Gas Co. v. Hurd, 193 
N. Y. 255, 86 N. E. 18 (1908) ; 1 Wittiston, Sates, § 235. And the same is true 
of contractors. Busch & Latta Paint Co. v. Woerman Const. Co., 276 S. W. 614 
(Mo. 1925); Ideal Heating Co. v. Kramer, 127 Iowa 137, 102 N. W. 840 (1905) ; 
Smith v. Brunswick-Balke-Collender Co., 38 D. L. R. 455 (1917). If a third party 
recovers from the buyer for injuries arising from a defect in the article when put to 
its intended use, the buyer is usually allowed an action over against the seller for the 
loss suffered, as consequential damages on the breach of warranty. Boston Woven 
Hose Co. v. Kendall, 178 Mass. 232, 59 N. E. 657 (1901); Busch & Latta Paint 
Co. v. Woerman Const. Co., supra; Mowbray v. Merryweather, [1895] 2 Q. B. 
640; 2 WirtisTon, SALEs, § 614a. Contra: Booth v. Scheer, 105 Kan. 643, 185 Pac. 
898 (1919). 

25 A court’s treatment of presumptions and burdens of proof is often an indica- 
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through many hands before injury occurs or before the defect becomes 
apparent; the burden of making a reasonably careful inspection would 
not ordinarily prove very great; and the manufacturer or contractor can 
to some extent distribute the loss among the consuming public as an inci- 
dent of the cost of manufacture.”* 





EXTENT OF RESERVED PowWER TO AMEND THE CHARTER OF A CHARI- 
TABLE CORPORATION. — The Dartmouth College Case‘ first enunciated 
the doctrine that an act of incorporation is a contract between the in- 
corporators and the state, which cannot be impaired by subsequent 
legislation materially altering the organization of the corporation against 
its will.2 To obviate the dangers expected to result from that decision,* 
constitutional and statutory provisions were soon adopted reserving to 
the legislatures the right to alter, amend or repeal corporate charters.* 





tion of the trend of its opinion. See Bohlen, Rebuttable Presumptions of Law 
(1920) 68 U. oF Pa. L. Rev. 307, reprinted in Stupies In THE LAw oF Torts, 
636. In several récent instances mere proof of the defect and the injury resulting 
has been held to raise a presumption that the injury was caused by the defendant’s 
negligence. Coca-Cola Co. v. Shelton, supra note 7 (explosion of soft-drink bottle) ; 
De Groat v. Ward Baking Co., 130 Atl. 540 (N. J. 1925) (glass in bread) ; Pillars v. 
Reynolds Tobacco Co., supra note 19 (human toe in chewing tobacco) ; Armstrong 
Packing Co. v. Clem, supra note 9 (poisonous soap); Payne v. Rome Coca-Cola 
Bottling Co., 10 Ga. App. 762, 73 S. E. 1087 (1912) (explosion of soft-drink 
bottle). Contra: Larrabee v. Des Moines Tent & Awning Co., supra note 5 (col- 
lapse of staging). Again, proof of the defect and the resulting injury has been held 
to shift the burden to the defendant of showing not merely that reasonable tests 
were prescribed by the manufacturer in his business, but also that such tests were 
actually applied, and that their application was made in a reasonably careful man- 
ner. Heckel v. Ford Motor Co., 128 Atl. 242 (N. J. 1925) (defective pulley). 
On the other hand, in Sutton v. Otis Elevator Co., supra note 7, the burden was) 
placed on the plaintiff not only of showing that the defendant had actual or con- 
structive knowledge, but also of affirmatively disproving knowledge on the part of 
the intervening buyer. 

26 This could be effected either through liability insurance, or, in a large busi- 
ness, through distribution of the loss by increased prices. See Feezer, Tort Lia- 
bility of Manufacturers (1925) 10 Minn. L. Rev. 1; (1923) 2 Wis. L. Rev. 431. 
The fact that many contractors would not have the second course open to them 
may have induced the courts to protect them more strictly than manufacturers. 

1 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518 (U.S. 1819). 

2 This decision has been characterized as strained and unsound. See Watson 
Seminary v. County Court, 149 Mo. 57, 68, 50 S. W. 880, 882, 45 L. R. A. 675, 
679 (1899) ; Dow v. Northern R. R., 67 N. H. 1, 39, 36 Atl. 510, 529 (1887), dis- 
cussed in (1897) 10 Harv. L. Rev. 520; Doe, A New View of the Dartmouth: 
College Case (1892) 6 Harv. L. Rev. 161, 213. 

3 See 1 THOMPSON, CorPORATIONS (2d ed. 1908) § 403; 2 MorAwetz, CorpPora- 
TIONS (2d ed. 1886) §§ 1093, 1097; 2 Cook, CorporaTions (8th ed. 1923) § Sor. 

4 See, e.g. N. Y. Const., art. VIII, $1; Mass. Const., amendment LIX; 
Micu. Const., art. XII, §1; Inu. Rev. Stat. (CAHILL, 1925) c. 32, § 146; CAL. 
Crv. Cope (KERR, 1920) *§ 404; Mott, Dur Process oF Law (1926) 364, n. 19. 
When this power is reserved by the constitution, it is read into the charter although 
not expressly reserved therein. Jackson v. Walsh, 75 Md. 304, 23 Atl. 778 (1892). 
See 1 THompson, CorPoRATIONS, § 404. So also where it is reserved by a general 
statute and not contradicted by a later statute or charter. Mass. Gen. Hospital v. 
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Such reservations have an important effect in broadening the scope 
permitted to the state’s police power. To be sure, even in the absence 
of a reserved power to amend, the state may regulate a corporation 
against its will in cases of public necessity.° But the existence of a 
contract which may not be impaired, somewhat restricts this power. The 
immediate effect of the reservation is to permit any change of a regu- 
nar ee required by the public interest, as though no contract 
existed. 

The state, however, cannot take the property of a corporation without 
due process of law, and while the reserved power removes the obstacle 
as to impairment of contract,’ it does not deprive the corporation of its 
other constitutional guaranties.* On that ground the Dartmouth Col- 
lege Case would perhaps be decided as it was, even under a reserved 
power to amend.® It would be a violation of the Fourteenth Amendment 
to deprive a corporation of property even though it was obtained by 
grant from the state.° And the right of a stockholder of a business 





State Mutual Life Assurance Co., 4 Gray 227 (Mass. 1855) ; Holyoke Co. v. Lyman, 
15 Wall. 500, 522 (U.S. 1872). See 2 Morawetz, CorporaTIons, § 1106. And the 
general statute furnishes a rule of construction for determining whether the legisla- 
ture intended by a later statute to deny itself the reserved power. Little v. Bowers, 
46 N. J. L. 300 (1884). See 2 Morawetz, Corporations, § 1107. But a general 
statutory reservation is not effective as against a later statute or charter expressly 
contracting not to alter or repeal. New Jersey v. Yard, 95 U.S. 104 (1877). Cf. 
Seton Hall College v. South Orange, 242 U.S. 100, 105 (1916). See Cav. Civ. Copr 
(Kerr, 1920) § 403(a). Although most of the cases cited in this footnote are cases 
concerning non-charitable corporations, the principles discussed are equally applica- 
ble to all corporate charters. 

5 If a proposed amendment is so necessary for guarding against disorder or 
disease as to fall clearly within the bounds of the police power, so much of the 
contract as purported to part with the power to make such regulation would be 
Pe ab initio. See FrEuND, Potice Power (1904) § 362; 2 Coox, CORPORATIONS, 

497. 
6 See Berea College v. Kentucky, 211 U. S. 45, 58 (1908); Jackson v. Walsh, 
supra note 4, at 313, 23 Atl. at 780. Cf. Park v. Modern Woodmen of America, 
181 Ill. 214, 229, 54 N. E. 932, 936 (1800) (benefit society); The Railroad Tax 
Cases, 13 Fed. 722, 755 (C. C. D. Cal. 1882) (business corporation). 

7 Commonwealth v. Bonsall, 3 Whart. 559 (Pa. 1838). See Pennsylvania Col- 
lege Cases, 13 Wall. 190, 213 (U.S. 1871). 

8 State v. Neff, 52 Ohio St. 375, 40 N. E. 720 (1895). See Allen v. McKean, 
Fed. Cas. No. 229 (C. C. D. Me. 1833) ; Opinion of the Justices, 66 N. H. 629, 642, 
33 Atl. 1076, 1083 (1891) ; Webster v. Cambridge Female Seminary, 78 Md. 193, 
206, 28 Atl. 25, 26 (1893) ; The Railroad Tax Cases, supra note 6, at 754. No doubt 
the legislature may impose whatever express conditions it will as to specific takings 
of property as conditions precedent to the granting of a charter. See Ives v. South 
Buffalo Ry., 201 N. Y. 271, 305, 319, 94 N. E. 431, 444, 449 (1011). Since it is 
clear in such case that the corporators have consented to the taking, there can be 
no absence of due process. According as it can or cannot be said from the circum- 
stances of the particular case, including the urgency of the public interest and the 
extent of the deprivation, that the proposed amendment is one which the parties 
can fairly be taken to have intended the power to include, the court will decide 
that it is or is not due process. Cf. Interstate Consol. St. Ry. v. Massachusetts, 
207 U.S. 79 (1907), discussed in (1908) 21 Harv. L. Rev. 216. 

® Cf. Scott, Education and the Dead Hand (1920) 34 Harv. L. Rev. 1, 9; State 
v. Neff, supra note 8. 

10 Graded School Dist. v. Trustees of Bracken Academy, 95 Ky. 436, 26 S. W. 8 
(1894). But cf. Watson Seminary v. County Court, supra note 2 (right to con- 
tinue to receive donations from county may be withdrawn). 
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corporation to vote for directors is held to be a property right which falls 
within the same protection."* 

A more far-reaching result of the reserved power, however, is its 
effect in permitting changes other than those merely public or regu- 
latory in nature.’* There is little doubt that it permits an absolute 
repeal of the charter ** or insistence on compliance with the most arbi- 
trary requirements as an alternative to such repeal.’* Yet it is often 
said that the power to destroy does not include the power to cripple 
or maim.*® Since the purpose of the reservation of power was to ob- 
viate the effects of the Dartmouth College Case in making the charter 
provisions inviolable, it seems that the agreement of the corporators in 
accepting a charter under the reserved power is that the state may 
alter or repeal only the charter provisions, 7.e., the franchises thereby 
conferred.*® And they cannot be taken to have intended by “ altera- 





11 Lord v. Equitable Life Assurance Soc., 194 N. Y. 212, 87 N. E. 443, 22 
L. R. A. (N. Ss.) 420 (1909). The decision below is discussed in (1905) 19 Harv. 
L. REv. 62, and in (1905) 17 GREEN Bac, 353. 

12 This effect of the power seems to be in part overlooked by the cases which 
hold that it relates only to matters of public concern. Jn re Election of Directors 
of Newark Library Ass’n, 64 N. J. L. 217, 43 Atl. 435 (1899) (non-charitable). 
See 2 MoraweEtz, CorporaTIons, § 1097; 2 Cook, loc. cit. supra note 3. 

13 Greenwood v. Freight Co., 105 U. S. 13 (1881) (non-charitable). Cf. Church 
of Jesus Christ, etc. v. United States, 136 U.S. 1 (1890). See 1 THompson, Cor- 
PORATIONS, § 414. But cf. Mort, op. cit. supra note 4, § 145. 

14 See Ives v. South Buffalo Ry., supra note 8, at 320, 94 N. E. at 449; Stern, 
Limitations of the Power of a State under a Reserved Right to Amend (1905) 44 
Am. L. Rec. (N. S.) 1, 38. The argument that statutes which make material 
changes other than in the franchises and not within the police power make them as 
conditions precedent to not repealing the charter is generally rebutted by the fact 
that the statutes contain provisions for the enforcement of the new exactions by 
other methods, negativing any implication that in case of disobedience the charter 
would be forfeited. See Stern, supra, at 33. But the power thus left to the legisla- 
ture is a great one, and some limitations upon its capricious exercise should be writ- 
ten into the statutes themselves. For examples of such limitations, see Ata. Const. 
(1901) art. XII, § 238; Det. Rev. Cope (1915) $ 1996. 

15 See Sage v. Dillard, 15 B. Mon. 340, 362 (Ky. 1854). But see Church of 
Jesus Christ, etc. v. United States, supra note 13, at 45. The commonest expression 
of the extent of the power is the rather general statement that the legislature may 
make any alteration “ which will not defeat or substantially impair the objects of 
the grant or any rights vested under it, and which the legislature may deem necessary 
to secure either that object or any public right.” See Close v. Glenwood Cemetery 
Co., 107 U. S. 466, 476 (1882); Berea College v. Kentucky, supra note 6, at 57. 

16 See Webster v. Cambridge Female Seminary, supra note 8, at 206, 28 Atl. at 
26; Sage v. Dillard, supra note 15, at 359; Zabriskie v. Hackensack & N. Y. R. R., 
18 N. J. Eq. 178, 192 (1867) (non-charitable); The Railroad Tax Cases, supra 
note 6, at 755 (same); Stern, supra note 14, at 14. It has been said that the re- 
served power to amend is nugatory because under it the legislature could no more 
force an amendment on unwilling trustees than it could in the first place have forced 
them to accept their charter. See Sage v. Dillard, supra note 15, at 363. Cf. 1 
THOMPSON, CoRPORATIONS, § 346. But for the real distinction between creating and 
amending a corporate charter, see 1 MorAWeETZ, CORPORATIONS, § 12. Many cases 
do not observe the limitation advocated in the text. It has been held that certain 
franchises conferred by the charter could not be withdrawn. Detroit v. Detroit & 
Howell Plank Road Co., 43 Mich. 140, 5 N. W. 275 (1880). And, more frequently, 
alterations other than in the franchises are permitted. McKee v. Chautauqua 
Assembly, 124 Fed. 808 (W. D. N. Y. 1903), aff'd, 130 Fed. 536 (C. C. A. 2d, 
1904). Cf. The Sinking Fund Cases, 99 U. S. 700 (1878), and see Strong, J., dis- 
senting, at 740 (non-charitable) ; Mayor, etc. of Worcester v. Norwich & Worcester 

R., 109 Mass. 103 (1871) (same). See Stern, supra note 14, at 27. 
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tions ” the imposition of such new and independent duties or liabilities 
as would in effect convert them into members of a new and different 
corporation.’* Of course, changes permitted by a legitimate exercise of 
the police power are not thus restricted to the franchises; and changes 
in the franchise, on the other hand, need not be regulatory or for 
any public interest. The franchises themselves should not be re- 
garded as being within the protection of the due process clause,'* for 
since the corporators have consented to their alteration by accepting 
the charter under the reserved power, the taking is not without due 
process. 

A recent case has held that under the reserved power the state might 
deprive the members of a charitable corporation of the right to vote for 
trustees.’® Since this right of members of a charitable corporation is 
hardly a property right even in the cases where the members are also 
donors of real estate which might revert to them on the dissolution 
of the corporation, this decision seems to be correct.2° It might be con- 
terided, however, that the internal organization of the corporation con- 
stitutes a contract between the corporators independent of the charter, 
which the legislature is powerless to impair even under the reserved 
power, since the attempted change would be in something other than 
the contract between the state and the corporators.*4 But the prelimi- 





17 Sage v. Dillard, supra note 15; Zabriskie v. Hackensack & N. Y. R. R., supra 
note 16. See Webster v. Cambridge Female Seminary, supra note 8, at 206, 28 Atl. 
at 26. 

18 Pratt Institute v. City of New York, 99 App. Div. 525, 91 N. Y. Supp. 136 
(1904) (withdrawal of exemption from taxation); Seton Hall College v. South 
Orange, supra note 4 (same). See Webster v. Cambridge Female Seminary, supra 
note 8, at 206, 28 Atl. at 26. As to the effect of the reserved power on exemption 
from taxation, see (1903) 60 L. R. A. 69; Mort, op. cit. supra note 4, § 144. But 
it has been held that a franchise to run a street railway in the public streets, granted 
by the city to a corporation created under the reserved power, conferred an inde- 
feasible title in the land which prevented withdrawal of the franchise. People v. 
O’Brien, 111 N. Y. 1, 18 N. E. 692 (1888). And it has been held that a franchise 
to collect tolls on a road was a vested property right which could not be withdrawn. 
Detroit v. Detroit & Howell Plank Road Co., supra note 16. It is submitted that 
at least the latter decision is unsound. See Stern, supra note 14, at 40, 42. 

19 Matter of the Mount Sinai Hospital, 219 N. Y. Supp. 505 (Sup. Ct. 1926). 

20 Jackson v. Walsh, supra note 4; McKee v. Chatauqua Assembly, supra note 
16. A provision that if a college should cease to exist, all its property should vest 
in the stockholders was held to create no vested property right during the existence 
of the college. Bryan v. Board of Education, 151 U. S..639 (1894). By the old 
rule, on the dissolution of a charitable corporation, its personal property went to 
the state and its real estate reverted to the donors. See People v. President and 
Trustees of the College of California, 38 Cal. 166, 174 (1869). But it has been 
held that a reversion to the grantor is subject to the charitable use. Church of 
Jesus Christ, etc. v. United States, supra note 13. And the practice of diverting 
corporate property from its equitable owners by escheat and reverter after the 
repeal of a charter has been characterized as an obsolete wrong. See Dow v. North- 
ern R. R., supra note 2, at 37, 36 Atl. at 529. Cf. McAlhany v. Murray, 8o S. C. 
440, 71 S. E. 1025, 35 L. R. A. (N.S.) 895 (1911). And where a municipal corpora- 
tion is trustee of a charity and is dissolved, equity will appoint a new trustee to 
administer it. Montpelier v. East Montpelier, 29 Vt. 12 (1856). See Ware v. Fitch- 
burg, 200 Mass. 61, 68, 85 N. E. 951, 952 (1908). Cf. State v. Springfield Town- 
ship, 6 Ind. 83 (1854). 

21 It has been said that the Dartmouth College Case could and should have 
been rested on the impairment of this contract. See Stern, supra note 14, at 79. 
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nary agreement of association is usually a mere stop-gap arrangement 
awaiting the grant of the charter by the state. Since it is the charter 
which gives it life, it is submitted that its terms become part of the 
franchises granted and subject to alteration as such.** ‘Though the 
corporators cannot be taken to have agreed that the state shall have 
power to alter their independent contracts inter se,?* they can be taken 
to have agreed that any terms of such contracts which become part of 
the contract with the state should consequently be subject to amend- 
ment.”* Similarly, the change or repeal of a franchise in the charter 
cannot be prevented because it also incidentally upsets a dependent con- 
tract or relation between the corporation and a third party.”° 

The public interest in the administration of charities is such that it 
would seem that the power to regulate them should be broad.*® The 
public good requires that there should be some means of changing them 
to fit new times and conditions; *” but it is undesirable to give the legis- 
lature power to divert the funds to purposes which the donors would not 
have sanctioned, and the courts have been strict in forbidding any change 
which might cause such diversion.”® Nevertheless, since the trustees can 
be said to represent the donors, whose wishes are often unascertainable, 
and the interests of the cestuis que trust, most of whom are usually un- 
known in the case of charities, are closely identified with the public 
interest which should motivate the legislature, it would seem that if the 





But it has also been said that there is no contract between the corporators of a 
charitable corporation. 2 MorAwetz, CorPorATIONS, §§ 1046, 1049. Yet if there 
is an agreement between them as to the organization and management of the cor- 
poration, it would seem that their philanthropic interest in seeing it well managed 
according to the agreement would effect a bargaining and exchange of promise for 
promise in signing the articles of association. See Stern, supra note 14, at 74, 79, 
85. 

22 Jackson v. Walsh, supra note 4; McKee v. Chautauqua Assembly, supra note 
16; Commonwealth v. Bonsall, supra note 7; Spring Valley Water Works v. 
Schottler, 110 U. S. 347 (1884) (non-charitable). Contra: In re Election of Direc- 
tors of Newark Library Ass’n, supra note 12 (same). 

23 See McIver, J., dissenting, in Charlotte, etc. R. R. v. Gibbes, 27 S. C. 385, 
407, 4 S. E. 49, 59 (1887); Stern, supra note 14, at 88. But cf. Interstate Consol. 
St. Ry. v. Massachusetts, supra note 8. 

24 Ewald v. Medical Soc., 70 Misc. 615, 128 N. Y. Supp. 886 (1911) ; McKee v. 
Chautauqua Assembly, 130 Fed. 536, 541 (C. C. A. 2d, 1904); Webster v. Cam- 
bridge Female Seminary, supra note 8. 

25 Pennsylvania College Cases, supra note 7; Central University v. Walters, 
122 Ky. 65, 90 S. W. 1066 (1906); Phinney v. Trustees, 88 Md. 633, 42 Atl. 58 
(1898) ; Bailey v. Trustees of Power St. M. E. Church, 6 R. I. 491 (1860). The 
obligation to perform a trust is considered to be a contract between donor and 
donee within the constitutional provision against the impairment of contracts. 
See Louisville v. University of Louisville, 15 B. Mon. 642, 686 (Ky. 1855); 2 
MoraweEtz, CorPoRATIONS, § 1049. An act radically diverting the funds from the 
purposes of the donor has been held to impair this contract. Sage v. Dillard, supra 
note 15. See State v. Springfield Township, supra note 20. This holding would be 
unnecessary today under the Fourteenth Amendment. 

( °6 But cf. In re Application of Dart, 172 Cal. 47, 155 Pac. 63, L. R. A. 1916D 905 
1916). 

27 See Scott, supra note 9. 

28 In the following cases, amendments were not allowed under the reserved 
power where the corporation did not consent: Ohio v. Neff, supra note 8; Graded 
School Dist. v. Trustees of Bracken Academy, supra note 10. 
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trustees consent, amendments not so unreasonable as to subvert the pur- 
poses of the corporations should not be held unconstitutional, whether or 
not the power to amend is reserved.”® 





PICKETING By LABOR UNIONS IN THE ABSENCE OF A STRIKE. — The 
doctrine that picketing is necessarily illegal in the absence of a strike 
has received sporadic articulation in some states * and recently has been 
appearing as hardened dogma at nisi prius in New York.” A considera- 
tion of the policy which justifies union activity of a similar nature when 
there is a strike, shows that this recent tendency conflicts with legal 
theory and practical need. 





29 Amendments were allowed in the following cases under the reserved power 
where the members consented or later acquiesced: Pennsylvania College Cases, 
supra note 7, at 215 (moving location of college) ; Jackson v. Walsh, supra note 4 
(increasing proportion of trustees appointed by the state); Ewald v. Medical Soc., 
supra note 24 (enlarging power to discipline members); Central University v. 
Walters, supra note 25 (consolidation of similar corporations). And in the follow- 
ing cases where the trustees consented, but some of the members objected: Bryan 
v. Board of Education, supra note 20 (removing location of college); McKee v. 
Chautauqua Assembly, supra note 16 (consolidation of similar corporations) ; 
Matter of the Mount Sinai Hospital, supra note 19 (depriving members of right 
to vote for trustees) ; Webster v. Cambridge Female Seminary, supra note 8 (per- 
mitting trustees to lease buildings to the public school commissioners). And in the 
following cases where there was no reserved power, but the corporation consented: 
Trustees for the Baptist Church v. Laird, 10 Del. Ch. 118, 85 Atl. 1082 (1913) ; St. 
John’s College v. Purnell, 23 Md. 629 (1865). But see State v. Adams, 44 Mo. 570 
(1869) (appointing trustees of non-sectarian college on nomination of Methodist 
Church); Board of Education v. Bakewell, 122 Ill. 339, 351, 10 N. E. 378, 384 
(1887) (vesting title to land of corporation in private person). 

1 Nusbaum v. Retail Clerks, etc. Ass’n, 227 Ill. App. 206 (1922); Harvey v. 
Chapman, 226 Mass. 191, 115 N. E. 304 (1917); Gevas v. Greek Restaurant 
Workers Club, 134 Atl. 309 (N. J. Eq. 1926), commented on (1927) 12 Corn L. Q. 
226; Heitkemper v. Cent. Labor Council, 99 Ore. 1, 192, Pac. 765 (1920); Webb v. 
Cooks, etc. Union, 205 S. W. 465 (Tex. Civ. App. 1918). Cf. Cooks, etc. Union v. 
Papageorge, 230 S. W. 1086 (Tex. Civ. App. 1921). Contra: Empire Theatre Co. 
v. Cloke, 53 Mont. 183, 163 Pac. 107 (1917). 

2 Stuyvesant Lunch Corp. v. Reiner, 110 Misc. 357, 181 N. Y. Supp. 212 
(1920); Yablonowitz v. Korn, 205 App. Div. 440, 199 N. Y. Supp. 769 (1023); 
Vogel v. Greenspan, N. Y. L. J., Nov. 26, 1924, at 783; Traub Amusement Co. v. 
Macker, 127 Misc. 335, 215 N. Y. Supp. 397 (1925); Bolivian Panama Hat Co. v. 
Finkelstein, 127 Misc. 337, 215 N. Y. Supp. 399 (1925); Cushman’s Sons v. Amal- 
gamated Food Workers, 127 Misc. 152, 215 N. Y. Supp. 4or (1926); Exchange 
Bakery v. Rifkin, 216 App. Div. 663, 215 N. Y. Supp. 753 (1026); Kallman v. 
Sigman, N. Y. L. J., Aug. 24, 1925; The Tailored Woman v. Sigman, N. Y. L. J., 
Sept. 1, 1926, at 1009; Brenner v. Sigman, N. Y. L. J., Sept. 10, 1926, at 1987; 
Daitch v. Cohen, 218 App. Div. 80, 217 N. Y. Supp. 817 (1926) ; Jaeckel & Sons v. 
Schachtman, N. Y. L. J., Dec. 14, 1926, at 1152; Rosenbaum v. Freedman, N. Y. 
L. J., Dec. 14, 1926, at 1152; Schlesinger & Co. v. Finkelstein, N. Y. L. J., Jan. 7, 
1927, at 1552; Rothman v. Schochet, N. Y. L. J., Jan. 22, 1927, at 1817. See 
editorial page of N. Y. L. J., Oct. 27, 1926. Contra: Post & McCord v. Morrin, 
N. Y. L. J., July 25, 1924, at 1431; Carnation Photoplay v. Basson, N. Y. L. J., 
Dec. 29, 1925, at 1264; Public Baking Co. v. Stern, 127 Misc. 229, 215 N. Y. Supp. 
537 (1926), aff'd without opinion, 216 App. Div. 831, 215 N. Y. Supp. 908 (1026), 
and see infra notes 24 and 26; Williamsburg Amusement Co. v. Meigs, N. Y. L. J., 
Apr. 29, 1925, at 407; N. & R. Theatres v. Basson, 127 Misc. 271, 215 N. Y. Supp. 
157 (1925). See (1927) 27 Cor. L. Rev. 190; (1927) 36 YALE L. J. 557. 
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If a court condemns picketing incidental to a strike,’ it will, of course, 
condemn picketing here. Likewise if picketing during a strike, though 
allowed for some purposes, is illegal for the purpose of effecting unioniza- 
tion or the recognition of a union and collective bargaining,* the absence 
of a strike will assuredly not improve the picketers’ case. Our inquiry 
then narrows down to this: Assuming that A’s non-unionized employees 
would be allowed to strike and picket to compel unionization were they 
so inclined, may a union already established in the shops of A’s com- 
petitors, picket for the same purpose without the codperation of A’s 
employees, when its ultimate aim is to insure the continuance of the 
concessions it has already won? 

The Clayton Act ° and its state prototypes have been construed to re- 
quire a dispute between an employer and his employees as a condition 
of immunity against injunctive relief,° and have therefore been held? 
inapplicable to the instant problem.* The general principles of common 
law and equity jurisdiction upon which we are thrown back, tend to 
stamp aggressive union action as prima facie wrongful unless an affirma- 
tive justification is made out.® In the early stages of modern industrial- 
ism it may have been well enough to treat each single shop as an inde- 
pendent self-sufficient unit whose unionization or non-unionization was 
important only to the persons employed therein. Under such circum- 
stances disaffection among employees culminating in a strike was by the 
very nature of existing conditions the usual precursor to picketing and 
the boycott. Even then, assuredly, justification for the damage done to 
an employer by the use of these instruments had to be found not in the 
existence of a strike, which is itself a weapon in the struggle, but rather 
in the purposes for which the weapons were used.*® The circumstance 





3 See cases collected in Pré Catelan, Inc. v. International F. of W., 114 Misc. 
662, 188 N. Y. Supp. 229 (1921) ; Gevas v. Greek Restaurant Workers Club, supra 
note 1, at 309. 

4 United Shoe Machinery Co. v. Fitzgerald, 237 Mass. 537, 130 N. E. 86 (1921) ; 
Snow Iron Works v. Chadwick, 227 Mass. 382, 116 N. E. 801 (1917). See Schwarcz 
v. International Garment Workers, 68 Misc. 528, 124 N. Y. Supp. 968 (1910). 

5 38 Srar. 730 (1914), U. S. Comp. Start. (1916) §§ 8835f, 1243d. 

6 Duplex Printing Press Co. v. Deering, 254 U. S. 441 (1921). See (1923) 
27 A. L. R. 411. 

7 Pacific Typesetting Co. v. International Typographical Union, 125 Wash. 273, 
216 Pac. 358 (1923) ; Webb v. Cooks, etc. Union; Harvey v. Chapman; Gevas v. 
Greek Restaurant Workers Club, all supra note 1. 

8 See Sayre, The Clayton Act Construed, Survey, Jan. 22, 1921; (1921) 34 
Harv. L. Rev. 880. 

® See Holmes, Privilege, Malice and Intent (1894) 8 Harv. L. Rev. 1; (1921) 
34 ibid. 880, 883. Cohn & Roth Elec. Co. v. Bricklayers, etc. Union, 92 Conn. 161, 
167, 101 Atl. 659, 661 (1917), typifies such an approach: “ The facts found show 
that the plaintiff has suffered damage in its business and that the defendants con- 
templated this probable effect. A cause of action was thus made out . . . unless 
.. . the defendants were justified in what they did.” But see Foster v. Retail 
Clerks, etc. Ass’n, 39 Misc. 48, 57, 78 N. Y. Supp. 860, 867 (1002), where the court 
argued that not every intentional aggression is prima facie illegal, saying, “ mere 
picketing, therefore, if it is peaceful .. . I do not regard in any sense as unlawful, 
whatever may be the motive ‘of the picketers.” See also Ware & De Freville, Ltd. 
v. Motor Trade Ass’n, [1921] 3 K. B. 40; Jeremiah Smith, Crucial Issues in Labor 
Litigation (1907) 20 Harv. L. REv. 420. 

10 Were it otherwise, the courts would rest satisfied with the determination that 
there is a strike. But as a matter of fact the courts exert most of their effort to 
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that picketing is a customary concomitant of strikes does not warrant 
the conclusion that these distinct weapons of labor are necessary con- 
comitants. Now that the economic system is no longer based upon the 
single shop, the organization of competing non-union fields is vital to 
union life.‘ It is inevitable that employers will demand as a price for 
submission to unionization that the union be equally successful against 
their competitors in the selling market.‘* And the important factor of 
labor turnover — which makes change of employers an almost annual 
event — prompts the union members in the same direction. Conced- 
edly, a union may lawfully employ some means of gaining sympathizers 
in non-union territory..* Picketing is one of the most, and sometimes 
the only, effective device for obtaining recognition.‘* The “ social inter- 
est in economic progress through the maintenance of free competition 
and the strengthening of labor combinations” *° cannot be secured 
properly if its use as a justification is to be confined to damage done by 
employees to those who chance to be their employers of the moment.'® 

Another consideration which is responsible in part for the continuance 
of the “no strike, no picketing ” doctrine is the failure correctly to ap- 
praise precedents. Particularly in the lower New York courts the doc- 
trine is treated as if it were as well established as the Rule against Per- 
petuities,'” when all that is cited in its support are cases clearly 





determine the purposes of the strike and of the picketing. See cases cited supra 
notes 3 and 4. 

11 See news item as to unionization of non-union coal fields in N. Y. Times, 
Jan. 28, 1927, p. 1, col. 4. Taft, C. J., said in the Tri-City case, infra note 23, at 
209: “It is helpful to have as many as may be in the same trade in the same com- 
munity united, because in the competition between employers they are bound to be 
affected by the standard of wages of their trade in the neighborhood. Therefore, 
they may use all lawful propaganda to enlarge their membership and especially 
among those whose labor at lower prices will injure their whole guild.” See also 
Bennett, J., dissenting, in Heitkemper v. Cent. Labor Council, supra note 1, at 51, 
192 Pac. at 781. 

12 Accounts of such pressure upon labor unions are to be found in Hitchman 
Coal & Coke Co. v. Mitchell, 202 Fed. 512, 534 et seg. (N. D. W. Va. 1912), and 
United Mine Workers v. Coronado Coal Co., 259 U.S. 344, 403 et seq. (1922). 

18 Gill Engraving Co. v. Doerr, 214 Fed. 111 (S. D. N. Y. 1914); Meier v. 
Speer, 96 Ark. 618, 132 S. W. 988 (1910); Cohn & Roth Elec. Co. v. Bricklayers, 
etc. Union, supra note 9; Henrici v., Alexander, 198 Ill. App. 568 (1916); Grant 
Const. Co. v. St. Paul Building Trades Council, 136 Minn. 167, 161 N. W. 520 
(1917) ; Goldfarb v. Lesher, N. Y. L. J., May 12, 1923, at 561. In Heitkamper v. 
Hoffmann, 99 Misc. 543, 164 N. Y. Supp. 533 (1917), circularization of the neigh- 
borhood and peaceful persuasion of plaintiff’s patrons not to buy from plaintiff was 
permitted, but “ congregating in front of plaintiff's shop” was restrained. 

14 Bennett, J., dissenting in Heitkemper v. Cent. Labor Council, supra note 1, 
at 41, 192 Pac. at 777, said: “In a large city one could not do much effective per- 
suading in a matter of this kind except in the vicinity of the employer’s place of 
business — at least, it would seem, by means financially and otherwise within the 
power of organization of laborers.” 

15 See (1921) 34 Harv. L. Rev. 880, 884. In Cohn & Roth Elec. Co. v. Brick- 
layers, etc. Union, supra note 9, at 167, ror Atl. at 661, the court said: ‘“‘ The end 
the defendants had in view . . . was the strengthening of their unions. That was 
a legitimate end.” 

16 See Hough, J., in Duplex Printing Press Co. v. Deering, 252 Fed. 722, 
747-48 (C. C. A. 2d, 1918), rev’d, 254 U. S. 443 (1921). 

17 See Cushman’s. Sons v. Amalgamated Food Workers; The Tailored Woman 
v. Sigman; Brenner v. Sigman, all supra note 2. 
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distinguishable on their facts if not also in their reasoning.1* Among the 
situations which should be differentiated are these: A store-keeper dis- 
charges his clerk and decides to run the store himself with the aid of 
some member of his immediate family.*® Here it may well be that the 
union has no legitimate object in picketing his store. Again, a union in 
one industry attempts to unionize a shop in another industry.?° Here, 
too, the benefit to the union and to society may well be deemed too 
remote for protection at the present time.?1 The Hitchman case must 
be confined to interference with contractual relationships.22 The Tri- 
City case, though often cited in support of injunctions, seems to be 
express authority against blanket prohibition of picketing in the absence 
of a strike.** And finally, cases involving fraud,”* violence and so-called 
threats and intimidations*° are also distinguishable even though the 
injunctions granted therein might not have been limited to picketing in 
the reprehensible manner.”® 





18 For example, the Cushman’s Sons case, supra note 2, relied on the Hitchman 
case, infra note 22, and the Bolivian Panama case, supra note 2. And Daitch v. 
Cohen, supra note 2, relied on the Hitchman case and on Yablonowitz v. Korn, 
supra note 2. These cases are cited repeatedly in the lower New York courts. 

19 Yablonowitz v. Korn, supra note 2. And see Eatmore Bakeries v. Schochet, 
N. Y. L. J., Jan. 22, 1927, at 1817, where the plaintiff always employed only one 
person. A somewhat analogous situation is that found in Benito Rovira Co. v. 
Yampolsky, 187 N. Y. Supp. 894 (Sup. Ct. 1921), where the plaintiff laid off some 
200 of his workers and subsequently recalled omly so. Another interesting case is 
Roraback v. Motion Picture, etc. Union, 140 Minn. 481, 168 N. W. 766, 169 N. W. 
529 (1918), where the union picketed plaintiff’s theatre to compel the plaintiff to 
employ a union operator instead of operating his machine himself. 

20 Cf. Auburn Draying Co. v. Wardell, 227 N. Y. 1, 124 N. E. 97 (1920). 

21 See Brandeis, J., in the Duplex case, supra note 6, at 483. 

22 Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917). See Walter 
Wheeler Cook, Privileges of Labor Unions in the Struggle for Life (1918) 27 YALE 
L. J. 779; Powell, Collective Bargaining before the Supreme Court (1918) 33 Pot. 
Sct. Q. 396. See also Erasmus Laundry v. Lurie, N. Y. L. J., July 1, 1926, at 
1398, and Williamsburg Amusement Corp. v. Meigs, supra note 2. 

23 American Steel Foundries v. Tri-City Cent. Trades Council, 257 U. S. 184, 
27 A. L. R. 411 (1920). Here “ missionary ” work was allowed, although only two 
employees of a large factory joined the union. See supra note 11. 

24 Bolivian Panama Hat Co. v. Finkelstein, supra note 2; 59th St.-Madison 
Ave. Co. v. American Fed. of Musicians, N. Y. L. J., Nov. 23, 1926, at 815; Vogel 
v. Greenspan, supra note 2. 

25 Brenner v. Sigman; The Tailored Woman v. Sigman; Jaeckel & Sons v. 
Schachtman, all supra note 2; Jaeckel & Co. v. Cohen, N. Y. L. J., Dec. 14, 1926, 
at 1152. 

26° Proskauer, J., whose decision in the Bolivian Panama case, supra note 2, 
gave impetus to the “no strike” doctrine, denied an injunction in the Stern case, 
supra note 2, relying upon the distinction that the signs carried by the picketers 
in the former case bore a false legend, whereas in the latter case, there was no 
falsehood. So Valente, J., denied an injunction in Daitch v. Cohen, N. Y. L. J., 
Sept. 10, 1926, at 1987, where there was no strike, on the ground that there was 
“no evidence of any legally probative value establishing violence, threats, assaults 
or intimidation,” and on the same day granted an injunction against all picketing in 
Brenner v. Sigman, supra note 2, where there was violence, on the alternative 
ground that “ picketing in the absence of a strike by plaintiff’s employees is illegal.” 

In Carnation Photoplay v. Basson, supra note 2, the court said: “ The rule that 
picketing is unlawful where no strike exists has been applied in cases where there 
has been some interference with the business by misrepresentation, unlawfulness or 
intimidation. . . . I can find no case which enjoins the right to freely utter what is 
the truth.” Similar language was used in N. & R. Theatres v. Basson, supra 
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The no-strike doctrine, of course, hampers trade union progress. But 
a graver danger lies in the opportunity this device affords to “ raid in 
the rear” even the conceded privileges of labor organizations. There 
exists no certain test of what is a strike. Wherever, as is often the case, 
only a fraction of the men respond to a strike call,?” or where the strikers 
have been replaced to some extent,”* it would not be hard for an astute 
chancellor to find that there was no strike.?® A doctrine based upon an 
obsolete notion of economic independence,*® relying largely on the au- 
thority of inapposite rulings and producing doubly unfortunate results, 
gives little assurance of permanency in the law. 





RECENT CASES 


BANKRUPTCY — FRAUDULENT CONVEYANCES — RESCISSION OF CONTRACT 
AS A TRANSFER. — The defendant bought land for $19,000 and contracted to 
sell it to his son, B, for $12,000. It was understood at the time the contract 
was made that the difference between the former purchase price and the con- 
tract price was to be a gift. Before any payments were made and within four 
months of B’s bankruptcy, the parties rescinded the contract. The trustee in 





note 2, and in Rentner v. Sigman, 126 Misc. 781, 216 N. Y. Supp. 79 (1926), 
modified in 216 App. Div. 407, 215 N. Y. Supp. 323 (1926). Cf. Kauffel & Esser 
v. International Ass’n of Machinists, 93 N. J. Eq. 429, 116 Atl. 9 (1922), where all 
picketing was prohibited because prior picketing was violent. There are many 
such cases. 

27 Rosenbaum v. Freedman; Rothman v. Schochet, both supra note 2; Kraus 
v. Schachter, N. Y. L. J., July 17, 1924, at 1370. In Exchange Bakery v. Rifkin, 
supra note 2, at 663, 215 N. Y. Supp. at 753, the court said: “There was no bona 
fide strike of the employees of the plaintiff’s restaurant on April 22, 1925, at the 
time four of the plaintiff’s employees left such employment.” 

28 Steinert & Sons v. Tagen, 207 Mass. 394, 93 N. E. 584 (1911); Yates Hotel 
Co. v. Meyers, 195 N. Y. Supp. 558 (Sup. Ct. 1922). In Berg Auto Trunk Co. v. 
Wiener, 121 Misc. 796, 200 N. Y. Supp. 745 (1923), the injunction permitted picket- 
ing by one person at each entrance “‘ without prejudice, however, to a new motion 
to restrain all picketing if and when the strike shall have terminated by the filling 
of the strikers’ positions by other employees... .” In Hoe & Co. v. Keppler, 
N. Y. L. J., Jan. 8, 1924, at 1247, the court said: “ Moreover, as it appears... 
that the strike is in fact over . .. all picketing should be prohibited.” Yet in 
Reed & Co. v. Whiteman, 238 N. Y. 545, 144 N. E. 885 (1924), the Court of 
Appeals allowed peaceful picketing by two persons at a time even though it ap- 
peared that all of the strikers were replaced by workers who signed agreements 
similar to those in the Hitchman case. See record of this case, pp. 73, 82, 95, 
220-35. But the case is reported only in a memorandum and is therefore a weak 
authority. 

29 Another illustration of how hard discretion may be driven is Russell Hotel, 
etc. Co. v. Obermeier, N. Y. L. J., May 10, 1924, at 583, where a lockout in antici- 
pation of a strike was held to preclude the calling of a strike. “ Employees, dis- 
charged for just cause as here cannot properly call a strike. Neither can a dis- 
charged employee . . . under such circumstances exercise any so-called rights of 
picketing.” 

80 An example of this “ ostrich” attitude may be found in Floersheimer v. 
Schlesinger, 115 Misc. 9, 11, 187 N. Y. Supp. 891, 892 (1921), where it is said: 
“Tt is clear . . . that the strike is not for the purpose of bettering the condition 
of the employees, but prompted rather by a fear that it [the non-union shop] might 
interfere with the system now in vogue of collective bargaining.” 
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bankruptcy brought an action for specific performance of the contract. From 
a decree for the plaintiff in the lower court, the defendant appealed. Held, 
that the agreement to rescind operated as a preference and also that it was 
void as a conveyance in fraud of creditors under § 67(e) of the Bankruptcy 
Act. Decree affirmed. Wilson v. Holub, 210 N. W. 593 (Iowa, 1926). 

By the better view a rescinding vendee is in substance surrendering or re- 
transferring an equitable property right. See 1 Williston, Contracts (1920) 
§ 491. It would seem, therefore, that this case is correct in holding that a 
rescission or discharge of a contract for the sale of land is a “ transfer ” 
within §1(25) of the Bankruptcy Act. 30 Stat. 557 (1898), U. S. Comp. 
Stat. (1916) § 9585(25). Although the exact point seems never to have been 
raised before, the courts have assumed that the analogous surrender of an 
equity of redemption by a mortgagor to a mortgagee was a “ transfer ” within 
the act. See Sears v. Gilman, 199 Mass. 384, 393, 85 N. E. 466, 467 
(1908). If the land was worth more than the contract price of $12,000, the 
court was justified in setting aside the rescission as a conveyance in fraud of 
creditors under §67(e). 30 Stat. 564 (1898), U. S. Comp. Stat. (1916) 
§ 9651(e). But the court erred in placing alternate reliance on the ground of 
“preference.” If the property had been worth no more than $12,000 at the 
time of the rescission, its surrender in satisfaction of the secured debt of $12, 
ooo would not have been a preference. Cullen v. Armstrong, 209 Fed. 704 
(D. Md. 1913), aff'd, 220 Fed. 1006 (C. C. A. 4th, 1915); Sears v. Gilman, 
supra. To the extent that the value of the property exceeded the amount of 
the debt, its surrender was a gift to a non-creditor and hence a conveyance in 
fraud of creditors but not a preference. See 4 Remington, Bankruptcy (3d 
ed. 1923) § 1711; 2 Collier, Bankruptcy (13th ed. 1923) 1289. 


Brits AND Notes — EFFect oF DISCHARGE OF MAKER ON LIABILITY OF 
INDORSER— CANCELLATION OF INSTRUMENTS.— Section 120 of the Ne- 
gotiable Instruments Law, enacted in North Carolina, provides that “a person 
secondarily liable . . . is discharged . . . by the discharge of a prior party ” 

r “by a release of the principal debtor, unless . . . recourse against the 
party secondarily liable is expressly reserved.” N.C. Cons. Stat. (1919) 
§ 3102. M made a note payable to P or order, in return for certain real 
estate which, it later developed, P did not own. P indorsed the note to H for 
value and apparently before maturity and without notice. At the instigation 
of H, M brought an action against P and H, after the maturity of the instru- 
ment, seeking its cancellation; M’s petition in this action was drafted by H. 
H then filed an answer admitting that he had had notice that there was no con- 
sideration for the note, but claiming affirmative relief against P. The trial 
court gave judgment for M, but refused to allow H relief against P. H 
appealed. Held, that H’s admissions amounted to a discharge of M, a prior 
party, or to a release without reservation of right, and that therefore P was 
discharged. Judgment affirmed. Wolf Mountain Lumber Co. v. Buchanan, 
136 S. E. r29g (N. C. 1926). 

Section 120 has usually been applied in discharging an indorser when the 
holder discharges the maker by accepting from him a renewal instrument. 
Fletcher American Co. v. Culbertson, 215 Ky. 695, 286 S. W. 984 (1926); 
Tomkins v. Tomkins, 78 Colo. 574, 243 Pac. 632 (1926). Dean Ames criti- 
cized this section; but its literal effect has been modified by the cases which 
have generally followed Judge Brewster in holding that “ discharge” does 
not apply to a discharge ‘by operation of law. See Ames, The Negotiable 
Instruments Law (1900) 14 Harv. L. Rev. 241, 253; Brewster, A Defense of 
the Negotiable Instruments Law (1901) 10 YALE L. J. 84, 94. Cf. Brannan, 
Some Necessary Amendments of the Negotiable Instruments Law (1913) 26 
Harv. L. Rev. 588, 594; Brannan, Negotiable Instruments Law (Chafee’s ed. 
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1926) 752-55. Thus, it has been held that discharge of the maker by a 
composition in bankruptcy does not discharge indorsers. Silverman v. Ruben- 
stein, 162 N. Y. Supp. 733 (App. Div. 1917). And the same result has been 
reached in the case of an unsatisfied judgment against the maker. Petri v. 
Manny, 99 Wash. 601, 170 Pac. 127 (1918). In a situation analogous to the 
principal case a holder was allowed to recover from an indorser although the 
maker had been discharged by a judgment in his favor in an action brought 
against him by the holder. Highleyman v. McDowell Motor Car Co., 202 Mo. 
App. 221, 216 S. W. 52 (1919). See (1920) U. oF Mo. Butt. Law Series, 
No. 20, p. 44. Other cases have intimated that § 120 does not apply to a dis- 
charge obtained in a legal proceeding. See Davis v. Gutheil, 87 Wash. 596, 
601, 152 Pac. 14, 16 (1915); Everding & Farrell v. Toft, 82 Ore. 1, 21, 160 
Pac. 1160, 1165 (1916). Moreover, even if H’s admissions amounted to a 
release of M, did not H do all in his power to reserve his right against P? 
Some doubt may also be raised as to that part of the decision allowing M 
cancellation. M would have been entitled to cancellation before maturity if 
H had given no value. Bass v. Boeries, 116 Miss. 419, 77 So. 189 (1918). 
But was not M’s legal defense adequate under the facts of the principal case? 
Cf. Black v. Miller, 173 Ill. 489, 50 N. E. 1009 (1898). 


EXTRADITION — Convict wHO Has OsTAINeD PAROLE BY FrAup HELD 
FUGITIVE FROM JuSTICE.— The relator was granted a parole in California. 
The parole provided that he should go to New York and there accept a posi- 
tion offered him, but that he should at all times be subject to the control of 
the California authorities. While the relator was in New York, the Governor 
of California revoked the parole on the ground that it had been fraudulently 
obtained and made requisition upon the Governor of New York for his re- 
turn. The relator sued out a writ of habeas corpus to resist rendition. Sec- 
tion 2 of Article 4 of the United States Constitution provides that “a person 

. who shall flee from Justice . . . and be found in another State shall on 
demand . . . of the State from which he fled . . . be delivered up... .” 
Held, that the relator should be rendered up to the state of California. Writ 
dismissed. People ex rel. Hutchings v. Mallon, 218 N. Y. Supp. 432 App. 
Div. 1926). : 

Since a literal interpretation of the word “ flee ” would, in many instances, 
defeat the purpose of the constitutional provision, the courts have held that 
one, who has left the demanding state, has “ fled,” regardless of his motive in 
leaving or of his ignorance of having committed a crime. Appleyard v. Mas- 
sachusetts, 203 U.S. 222 (1906). He may be rendered up even though he has 
left at the request of state authorities or of the prosecuting witness. State v. 
Richter, 37 Minn. 436, 35 N. W. 9 (1887). But cf. In re Tod, 12 S. D. 386, 
81 N. W. 637 (1900). It has been held, however, that one extradited from a 
state is not a fugitive from that state, because his removal therefrom was in- 
voluntary. In re Whittington, 34 Cal. App. 344, 167 Pac. 404 (1917). But 
see People v. Bentham, 71 Misc. 345, 355, 128 N. Y. Supp. 610, 617 (1911). 
In the principal case, it would seem that the relator’s departure, though in the 
pursuance of a duty, was voluntary. But cf. In re Patterson (D. Colo. 1877), 
reported in 2 Moore, Extradition (1891) § 569. Even if this were not true, 
it might well be argued that, since an intent to flee is not necessary, the re- 
quirement of “voluntary” departure might also be dropped. The only 
requirement for rendition would then be that the accused, while in the de- 
manding state, incurred criminal liability which remains undischarged. Cf. 
Ex parte Williams, 10 Okla. Cr. R. 344, 136 Pac. 597 (1913). The principal 
case may also be supported on the ground that obtaining parole by fraud 
made the relator’s departure tantamount to an actual flight. Cf. Drinkal v. 
Spiegal, 68 Conn. 441, 36 Atl. 830 (1896). 
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FEDERAL CouRTS — JURISDICTION — APPLICATION OF RULE oF MurpocKk 
v. Mempuis To SUPERVENING STATE Questions. — The plaintiff railroad 
was ordered by the Missouri Public Service Commission to abolish a grade 
crossing in St. Louis by depressing its tracks and erecting a viaduct with 
eighteen feet clearance. The Supreme Court of Missouri affirmed the order, 
whereupon the plaintiff took the case to the Supreme Court of the United 
States, claiming violation of the due process clause, impairment of the 
obligation of contract, and violation of the Interstate Commerce Act. While 
the appeal was pending, a Missouri statute was passed requiring clearances 
over railroad tracks to be not less than twenty-two feet. Held, that the judg- 
ment should be vacated and the case remanded to the state court for its 
determination of the effect of the statute upon the case. Missouri ex rel. 
Wabash Ry. v. Pub. Serv. Comm., 47 Sup. Ct. 311 (U. S. 1927). 

The general doctrine of the Supreme Court is that on appeal from the 
highest court of a state only the federal questions will be considered. 
Murdock v. City of Memphis, 20 Wall. 590 (U. S. 1874). See (1926) 40 
Harv. L. Rev. 298, 299, n. 6. But where new facts and questions of state 
law have developed pending appeal, the Court has considered them. Thus 
it has refused to decide moot questions, even though they became such be- 
cause new facts arose while the case was pending. Kimball v. Kimball, 174 
U. S. 158 (1899). And, somewhat similarly, where a right of action was 
alleged to have been destroyed by the repeal, while the case was pending, 
of the statute on which the right was based, the Court has examined this 
question of state law. Steamship Co. v. Joliffe, 2 Wall. 450 (U. S. 1864). 
Cf. Gulf, Colorado & S. F. Ry. v. Dennis, 224 U. S. 503 (1912). Where a 
supervening federal decision raised a new question of the separability of 
a state statute, the case has been remanded to the state court for deter- 
mination of that issue. Dorchy v. Kansas, 264 U. S. 286 (1924). Cf. Van- 
dalia R. R. v. Pub. Serv. Comm. of Indiana, 242 U.S. 255 (1916). In effect 
the former decisions reach the same result as if the appeal had been from the 
lower federal courts, as to which the rule of the Murdock case of course does 
not apply. Watts, Watts & Co. v. Unione Austriaca, 248 U. S. 9 (1918). 
But, although they must be recognized as an exception to the Murdock case, 
they can probably be justified in view of the avowed tendency of the Supreme 
Court to avoid the decision of delicate federal issues. Cf. Siler v. Louisville 
& Nashville R. R., 213 U. S. 175 (1909). Procedurally the more recent 
tendency to remand the case to the state court as the proper forum for the 
decision of state questions seems preferable. Gulf, Colorado & S. F. Ry. v. 
Dennis, supra; Dorchy v. Kansas, supra. 


FEDERAL CouRTS — REQUIREMENT OF AcTUAL CASE oR CONTROVERSY — 
APPLICATION OF DECLARATORY JUDGMENT Act. — The Kentucky Declaratory 
Judgment Act provides that where “an actual controversy exists . . . the 
court may make a binding declaration of rights, whether or not consequential 
relief is or could be asked for.” Ky. Sess. Acts 1922, c. 83. In 1924 statute 
was passed imposing certain regulations on those carrying on the business of 
warehousemen. Jbid. 1924, c. 10. The plaintiffs, who were warehousemen, 
then brought an action in a federal court against a Commonwealth Attorney, 
alleging that this statute violated the Federal Constitution, and that they could 
not continue their business withcut financial loss amounting to confiscation 
unless they knew what their rights and duties were under the statute. From a 
judgment sustaining the defendant’s demurrer, the plaintiffs appealed. Held, 
that the federal court had no jurisdiction because this was not a “ case” or 
“controversy ” within the meaning of the Constitution and because the Con- 
formity Act did not apply to state statutes of this kind. Judgment affirmed. 
Liberty Warehouse Co. v. Grannis, 47 Sup. Ct. 282 (U. S. 1927). 
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Clearly the Conformity Act is not applicable. See 3 Foster, Federal Prac- 
tice (6th ed. 1921) § 453; (1927) 40 Harv. L. Rev. 649. Since the case 
could have been decided on this ground alone without considering the consti- 
tutional question, the court’s language in defining the federal judicial power 
is, in effect, a dictum that a declaratory judgment act applicable to the federal 
courts might be held unconstitutional. Such a result would be unfortunate, 
particularly in a situation such as that of the principal case. Cf. Jewell 
Tobacco Warehouse Co. v. Kempner, 206 Ky. 667, 268 S. W. 324 (1925) 
(decision under the 1924 statute). See Sunderland, A Modern Evolution in 
Procedural Rights (1917) 16 Micu. L. Rev. 69; Borchard, The Declaratory 
Judgment (1918) 28 YALE L. J. 1, 105; Cooper, Locking The Stable Door Be- 
fore the Horse Is Stolen (1922) 16 Itt. L. Rev. 436. And see references in 
(1924) 33 C. J. 1097, n. 11. Statutes similar to the Kentucky Act are in 
force in fourteen states. See Borchard, The Uniform Act on Declaratory 
Judgments (1921) 34 Harv. L. Rev. 697; Harrison, California Legislation of 
1921 Providing for Declaratory Relief (1921) 9 Cattr. L. REv. 359; (1920) 
20 Cot. L. REv. 106, Note. And see (1926) 12 Iowa L. REv. 62, Note. They 
have ordinarily been held constitutional by the state courts, when attacked 
as inappropriate to the judicial power. State v. Grove, 109 Kan. 619, 201 
Pac. 82, 19 A. L. R. 1116, 1124, note (1921); Blakeslee v. Wilson, 190 Cal. 
479, 213 Pac. 495 (1923); Board of Education v. Van Zandt, 119 Misc. 124, 
195 N. Y. Supp. 297 (1922), af’d, 234 N. Y. 644, 138 N. E. 481 (1923). 
Contra: Anway v. Grand Rapids Ry., 211 Mich. 592, 179 N. W. 350, 12 
A. L. R. 26, 52, note (1920), See (1920) 30 YALE L. J. 161; (1921) 21 CoL. 
L. Rev. 168, Note; (1923) 23 ibid. 69; (1924) 2 Wis. L. Rev. 376. The 
Kentucky Act provides that an “actual controversy”? must appear. Com- 
pare Jewell Tobacco Warehouse v. Kempner, supra, with Kelly v. Jackson, 
206 Ky. 815, 268 S. W. 539 (1925). This would seem to make irrelevant 
certain decisions cited in the principal case. Thus, there would be no danger 
of permitting a fictitious controversy. Cf. Muskrat v. United States, 219 
U.S. 346 (1911). But cf. Hylton v. United States, 3 Dall. 171 (U. S. 1796); 
Terrace v. Thompson, 263 U. S. 197 (1923). And a plaintiff attacking the 
constitutionality of a statute would be required to show that he was directly 
and substantially affected. Cf. Fairchild v. Hughes, 258 U. S. 126 (1922); 
Texas v. I. C. C., 258 U. S. 158 (1922); Massachusetts v. Mellon, 262 U. S. 
447 (1923). And contrast Atherton Mills v. Johnston, 259 U. S. 13 (1922), 
with Truax v. Raich, 239 U. S. 33 (1915). He would have to show further 
that the threatened enforcement of the statute would be an immediate and 
serious injury. Cf. New Jersey v. Sargent, 269 U. S. 328 (1926); United 
States v. Los Angeles & Salt Lake R. R., 47 Sup. Ct. 413 (U. S. 1927). 
And contrast Village of Euclid v. Ambler Realty Co., 47 Sup. Ct. 114, 121 
(U. S. 1926), with Pierce v. Society of Sisters, 268 U. S. 510, 535 (1925) 
(injunction against statute existing but not yet enforceable). Clearly a 
declaratory judgment act would not be open to the objection that it made the 
Supreme Court a board of administrative review. Cf. Postum Cereal Co. v. 
California Fig Nut Co., 47 Sup. Ct. 284 (U. S. 1927); Keller v. Potomac Elec. 
Power Co., 261 U. S. 428 (1923). 


FoREIGN CoRPORATIONS — JURISDICTION — SERVICE ON STATE OFFICER 
witHout Actuat Notice. —A statute provided that every foreign corpora- 
tion doing business within the state should appoint an agent to receive service 
of process, should file a copy of its charter with the Secretary of State, and 
should pay a license fee; and that in the event of its failure to comply with 
any of these provisions service on the Secretary of State should be sufficient 
to give personal jurisdiction. The defendant having failed to comply with any 
of the provisions and having no officer in the state, service was made on the 
Secretary of State and a default judgment rendered. No actual notice of the 
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suit was given by the Secretary of State, nor was he required to do so by 
the statute. From an order denying the defendant’s motion to vacate the 
judgment for lack of jurisdiction, the defendant appealed. Held, that the 
statute did not deny the defendant due process of law. Order affirmed. 
Richardson Machinery Co. v. Scott, 251 Pac. 482 (Okla. 1926). 

A statutory method of service on a foreign corporation must be one that 
with reasonable certainty will result in actual notice and an opportunity to be 
heard. Jefferson Fire Ins. Co. v. Brackin, 140 Ga. 637, 79 S. E. 467 (1913). 
See Lafayette Ins. Co. v. French, 18 How. 404, 406 (U. S. 1855); St. Clair v. 
Cox, 106 U.S. 350, 356 (1882). Thus, service on a local agent who would be 
likely to supress the fact of service is not sufficient. Tortat v. Hardin Mining 
& Mfg. Co., 111 Fed. 426 (D. S. D. 1901) ; Rehm v. German Ins. & Sav. Inst., 
125 Ind. 135, 25 N. E. 173 (1890). But a state may require express consent 
to service on a state officer as a prerequisite to admission. Pennsylvania Fire 
Ins. Co. v. Gold Issue, etc. Mining Co., 243 U. S. 93 (1917). And requiring 
express consent without requiring the state officer to transmit notice would 
probably be due process. But see Knapp v. Bullock Tractor Co., 242 Fed. 
543, 552 (S. D. Cal. 1917). Where, however, there has been no express con- 
sent, the power of the state is more limited. Cf. Simon v. Southern Ry., 236 
U. S. 115 (1915). The question involved in the instant case has been ex- 
pressly left open by the United States Supreme Court. Simon v. Southern 
Ry., 184 Fed. 959 (E. D. La. 1910), aff'd on other grounds, 236 U. S. 115 
(1915). The majority of other courts considering this situation have held 
that due process was denied. Knapp v. Bullock Tractor Co., supra; King 
Tonopah Mining Co. v. Lynch, 232 Fed. 485 (D. Nev. 1916); Gouner v. 
Miss., etc. Iron Co., 123 La. 964, 49 So. 657 (1909) semble. But see Currie 
v. Golconda, etc. Co., 157 N. C. 209, 219, 72 S. E. 980, 982 (1911). Contra: 
Olender v. Crystalline Mining Co., 149 Cal. 482, 86 Pac. 1082 (1906). 
Cf. State ex rel. Cronkhite v. Belden, 211 N. W. 916 (Wis. 1927). It is 
difficult to support the minority on any theory of implied consent. See 
Scott, Jurisdiction Over Nonresident Motorists (1926) 39 Harv. L. Rev. 
563; Henderson, Position of Foreign Corporations in American Constitutional 
Law (1918) c. 5. If, as is said in the principal case, the lack of notice is a 
penalty for the corporation’s failure to comply with the statute, the penalty 
seems so severe as to be a denial of due process. Cf. Hovey v. Elliott, 167 
U. S. 409 (1897); Summerville v. Kelliher, 144 Cal. 155, 77 Pac. 889 (1904). 
It has been said that the statute gives reasonable means of notice, since the 
corporation may always appoint an agent. Kaw Boiler Works v. Frymyer, 
100 Okla. 81, 227 Pac. 453 (1924). But the hardship on the corporation here 
seems greatly to outweigh the inconvenience to the plaintiff and to the state of 
taking reasonable steps for giving notice. 


Income TAxeEs — CapirAL GAIN FROM SALE oF Stock DiviDEND. — The 
Massachusetts income tax statute exempts from taxation income consisting 
of dividends of domestic corporations; but imposes a tax on the excess of 
gains over losses from the purchase and sale of intangible personal property 
by the taxpayer. Mass. Gen. Laws (1921) c. 62, §§ 8(e), 5(c). The basis 
for determining such gains or losses is the value of the property on the date 
when acquired. Jbid. c. 62, § 7. The complainants received a stock dividend 
on their shares in a domestic corporation and soon thereafter sold the stock 
so acquired for a sum equal to its value on the date when received. . They 
were taxed on the price received from this sale as on a capital gain, and sued 
for an abatement. Held, that since the price received from the sale was no 
gain over the market value of the stock when received, the complainants were 
entitled to an abatement in full. So ordered. Parker v. Commissioner of 
Corporations and Taxation, 155 N. E. 177 (Mass. 1927). 

Stock dividends are not income under the Federal Income Tax Acts and the 
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Sixteenth Amendment, but are regarded as extra labels issued to represent 
part of the original share in the business. Towne v. Eisner, 245 U. S. 418 
(1918); Eisner v. Macomber, 252 U.S. 189 (1920). See Clark, Eisner v. 
Macomber and Some Income Tax Problems (1920) 29 YALE L. J. 735; 
Revenue Act of 1926, § 201(f), BARNEs Fep. Cope (Cum. Supp. 1926) 
§ 5516(f). Hence, when stock dividends are sold, the gain under the Federal 
Act is computed on the basis of the cost of the old shares divided by the total 
number of the old and new shares. See U.S. Treas. Reg. 69, Arts. 1548, 1590. 
But under the Massachusetts Act of 1916, it has been held that stock dividends 
are taxable income, the same in substance as if the stockholder had received a 
cash dividend and immediately reinvested it in the business. Tax Commis- 
sioner v. Putnam, 227 Mass. 522, 116 N. E. 904 (1917). Cf. State v. Cary, 
181 Wis. 564, 191 N. W. 546 (1923), discussed in (1923) 36 Harv. L. Rev. 
1032. Hence, stock dividends in Massachusetts constitute a new acquisition, 
and under the present statute are taxable when sold only as gain arising from 
the purchase and sale of intangible personal property. But since the divi- 
dends of domestic corporations are exempted from taxation, the present 
statutes allow the taxpayer owning stock in such corporations ordinarily to 
escape taxation on the appreciation of his investment up to the time of the 
stock dividend, or even in some cases to show a loss. 


INTERSTATE COMMERCE — REGULATION OF RATES ON ELECTRICITY GEN- 
ERATED IN ONE STATE AND SOLD IN ANOTHER.— The Narragansett Co. 
generated electric current in Rhode Island, and sold 97 per cent of its out- 
put in that state. The remaining three per cent was sold under a long term 
contract to the Attleboro Co., a distributing company in Massachusetts, which 
then sold the current to local consumers. The Narragansett Co. delivered 
the current at the state line, whence it was carried over connecting trans- 
mission lines to the Attleboro station and was metered there. The Narragan- 
sett Co. applied to the Public Utilities Commission of. Rhode Island for an 
order increasing the contract rate to the Attleboro Co. The Commission 
granted the order on the ground that the existing rate represented a loss on 
operations, and that a continuance of service at this rate would prevent the 
Narragansett Co. from performing its full duty to its other customers. This 
order was reversed and the application dismissed by the Supreme Court of 
Rhode Island, whereupon the Commission and the Narragansett Co. secured 
certiorari. Held, that this order placed a direct burden on interstate com- 
merce, and was therefore invalid. Decree affirmed. Pub. Util. Comm. of 
R. 1. v. Attleboro Steam & Elec. Co., 47 Sup. Ct. 294 (U.S. 1927). 

The transaction between the two companies is “interstate commerce.” 
Peoples Natural Gas Co. v. Pub. Serv. Comm., 270 U. S. 550 (1926). It is 
clear that Rhode Island cannot, in order to make available a larger supply 
to consumers in that state, direct a curtailment of the amount furnished to 
the Massachusetts purchaser. Pennsylvania v. West Virginia, 262 U. S. 553 
(1923). And it is difficult to find justification for the action of the Rhode 
Island Commission in the principal case. The Narragansett Co. could not 
secure an increase in Rhode Island rates in order to cover a loss in Massa- 
chusetts business. Smyth v. Ames, 169 U. S. 466, 540 (1898). And it seems 
unlikely that the future usefulness of the company to its Rhode Island 
customers would be seriously impaired by a non-remunerative return from 
three per cent of its business. On the other hand, if the Massachusetts busi- 
ness were large enough to have a marked effect in Rhode Island, the activities 
of the company would be affected so strongly with an interstate character 
as to preclude regulation by any one state. Compare Board of Trade v. 
Olsen, 262 U. S. 1 (1923), with Hill v. Wallace, 259 U. S. 44 (1922) and with 
Moore v. N. Y. Cotton Exchange, 270 U. S. 593 (1926). Mr. Justice Bran- 
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deis in his dissent emphasized the fact that the Narragansett Co.’s busi- 
ness was predominantly intrastate. From this it might be argued that if 
a purchaser outside the state chooses to buy from a company doing nearly 
all of its business in Rhode Island, he should submit to Rhode Island rate- 
fixing. But it is submitted that the protection of the commerce clause should 
not be made so tenuous. The volume and the geography of the rest of the 
Narragansett Co.’s business make no difference to the Attleboro Co. — the 
burden of extrastate regulation over the interstate transaction in which it is 
interested is just as great. Massachusetts could control the rates charged to 
retail consumers within the state by either the Narragansett or the Attleboro 
Co. Pennsylvania Gas Co. v. Pub. Serv. Comm., 252 U.S. 23 (1920); Pub. 
Util. Comm. v. Landon, 249 U. S. 236 (1919). But Massachusetts has no 
power over the rate in this case, since the purchaser is a distributor rather 
than a consumer. Missouri v. Kansas Natural Gas Co., 265 U. S. 298 (1924). 
A possible solution would be to give to the Federal Power Commission juris- 
diction similar to that conferred on the Interstate Commerce Commission. 
This control could, if desirable, be broken up into regional units. Cf. The 
New England Divisions Case, 261 U. S. 184 (1923). Or the interested states 
might codperate in regulation, using the mechanism of the compact clause. 
See Frankfurter and Landis, The Compact Clause of the Constitution (1925) 
34 YALE L. J. 685, 708-29. 


INTERSTATE COMMERCE—— RIGHT OF CARRIER TO DEMAND PAYMENT IN 
UNITED STATES CURRENCY FOR SHIPMENT UNDER THROUGH RATE FROM CAN- 
ADA WHEN CANADIAN CURRENCY HAS DEPRECIATED. — The defendant shipped 
grain from points in Canada to Minneapolis under joint rates participated in 
by the Canadian and American carriers. The rates had been filed before the 
Board of Railway Commissioners of Canada by the Canadian roads and before 
the Interstate Commerce Commission by the plaintiff, an American carrier. 
When the rates were filed, the Canadian and American dollars were at par, 
but at the time of shipment, Canadian currency was at a discount. The 
Canadian carrier refused to accept prepayment and the plaintiff demanded 
payment for the entire carriage in American money. The defendant claimed 
the right to pay the Canadian portion of the charge in Canadian money or its 
equivalent, and in fact paid in the proper sum due under this theory. The 
plaintiff brought suit for the balance which it contended was due. From a 
judgment for the plaintiff, the defendant appealed. Held, that the Canadian 
shipper must pay for the entire shipment the sum in dollars fixed by the tariff 
filed with the Interstate Commerce Commission. Judgment affirmed. Wash- 
burn-Crosby Co. v. Northern Pac. Ry., 16 F. (2d) 76 (C. C. A. 8th, 1926). 

The present case reaches the same result as the other cases in which the 
problem has been raised. See, e.g., Mountain Lumber Co. v. Davis, 9 F. (2d) 
478 (S. D. N. Y. 1925), aff'd, 11 F. (2d) 219 (C. C. A. 2d, 1926). But at 
least some of these decisions were based on special facts. The Interstate 
Commerce Commission has no jurisdiction to fix a joint rate from points in 
the United States to points in foreign countries. Black Horse Tobacco Co. v. 
Illinois Cent. Ry., 17 I. C. C. 588 (1910); Continental Prairie, etc. Oil Co. v. 
Canadian Pacific Ry., 13 Can. Ry. Cas. 156 (1911). But codperation between 
the Interstate Commerce Commission and the Canadian Railway Commission 
has made it possible to overcome in a measure the handicap of partial juris- 
diction. A joint rate established by the Canadian Commission from points 
in Canada to points in the United States might be accepted as reasonable 
by the Interstate Commerce Commission. IJnternational Paper Co. v. Dela- 
ware & Hudson Co., 33 I. C. C. 270 (1915). Cf. Rates on High Explosives, 
33 I. C. C. 567 (1915); Aetna Powder Co. v. Wabash Ry., 39 I. C. C. 109 


(1916). 
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And the doctrine thus developed that rates from Canada to the United States 
were within the jurisdiction of the Canadian Commission, subject to the power 
of the Interstate Commerce Commission to compel the domestic carrier to 
withdraw its participation. Cf. Heated Car Service Regulations, 50 I. C. C. 
620 (1918). By compelling domestic carriers to receive payment of their 
share in currency of the United States, the American Commission has in effect 
altered the joint rate. Abrasive Co. v. Director General, 69 I. C. C. 630 
(1921). But this should have no effect on the rate as to the Canadian portion. 
In denying relief to the shipper because of the danger resulting from an un- 
settling of the rate structure, the court in the principal case has unconsciously 
assumed the réle of the Canadian Railway Commission and raised rates from 
points in Canada to the border. 


INTERSTATE COMMERCE — VALIDITY OF STATE OccuPATION TAx MEASURED 
By Gross ProcEeps oF SALES INCLUDING THOSE IN INTERSTATE COMMERCE. 
— The plaintiff company operated gas wells in the state of West Virginia and 
transported the gas in its pipe lines to the point of consumption. It sold 
80 per cent of the gas in other states, at a higher price than that which it 
received for gas sold within the state. A West Virginia statute levied a tax 
upon every person engaged within the state in the business of mining and pro- 
ducing natural gas, and provided that the tax should be based on the value of 
the gas produced “as shown by the gross proceeds derived from the sale 
thereof by the producer.” It further provided that the measure of the tax 
should be “ the value of the entire production in this state, regardless of the 
place of sale or the fact that deliveries may be made to points outside the 
state.” W. Va. Acts, ExTRAORDINARY SESS. 1925, c. 1, § 2a. The plaintiff, 
which also paid other taxes to the state of West Virginia, brought an action to 
enjoin the state officials from enforcing the above statute as to gas sold in other 
states, on the ground that it burdened interstate commerce. The lower court 
granted an injunction and the defendants appealed. Held, that the tax if 
measured by the total gross proceeds, including those from sales in interstate 
commerce, would be unconstitutional, but that the statute, properly con- 
strued, did not include the cost of interstate transportation in such proceeds 
and therefore was constitutional. Decree modified. Hope Natural Gas Co. 
v. Hall, 135 S. E. 582 (W. Va. 1926). 

If the tax were, as it is construed by the court to be, ‘on the production of 
a commodity measured by its intrastate value before it enters interstate com- 
merce, it would be constitutional. Oliver Iron Mining Co. v. Lord, 262 U. S. 
172 (1923). But such a construction seems very questionable. Even con- 
struing the statute in the broader sense, however, argument in support of it 
may be found in Ficklen v. Shelby County Taxing Dist., 145 U. S. 1 (1892). 
In that case an occupation tax measured by receipts from interstate commerce 
was sustained on the theory that it was sufficient that the subject named be 
taxable. But later decisions have emphasized the substantial effect rather than 
the formal subject of a tax. Western Union Tel. Co. v. Kansas, 216 U.S. 1 
(1910); International Paper Co. v. Massachusetts, 246 U. S. 135 (1918). 
And the authority of the Ficklen case itself has been greatly weakened. 
Galveston, H. & S. A. R. R. v. Texas, 210 U. S. 217 (1908); Crew Levick Co. 
v. Pennsylvania, 245 U. S. 292 (1917). See (1918) 31 Harv. L. Rev. 805. 
Various formal distinctions have been invoked in an effort to sustain it despite 
these later pronouncements. See Powell, Indirect Encroachment on Federal 
Authority by the Taxing Powers of the States (1918) 31 Harv. L. Rev. 721, 
764; (1919) 32 ibid. 374, 409-14. And it might conceivably be justified be- 
cause of the character of the business and the lack of opportunity for other 
taxation. See Powell, supra, 31 ibid. 721, 764-68; 32 ibid. 374, 414-16. Since 
none of these special factors were present in the principal case, it would seem 
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that, properly construed, the statute is unconstitutional. But a tax on the 
manufacture of goods within a state has been held valid even though the 
measure included the amount of extrastate sales of the local product. Amer- 
ican Mfg. Co. v, St. Louis, 250 U. S. 459 (1919). This seems contrary to 
that portion of the opinion in the principal case which holds that if receipts 
from outside the state were taxed the statute would be unconstitutional, but 
may perhaps be based on the ground that the substantive burden on inter- 
state commerce was very small and was outweighed by practical convenience. 
However, definite statement is difficult in the field of law over which the 
Ficklen case still casts its shadow. 


JUDGMENTS — ADMISSIBILITY IN EVIDENCE IN FAvor OF A PERSON NOT A 
PARTY TO THE JUDGMENT. — In a previous action in a federal court under the 
National Prohibition Act, the United States had brought a bill against sub- 
stantially the present defendant and others, alleging the maintenance of a 
nuisance on the premises now in question, and seeking an injunction. See 
41 STAT. 314 (1919), U. S. Comp. Srat. (Supp. 1923) §§ 101384k—101384/. 
The defendants in that action allowed a decree to go against them pro confesso. 
The plaintiff, the landlord of the premises, then commenced the present action 
in the Municipal Court under a statute providing for the summary eviction of 
a tenant when the demised premises have been used for an illegal business. 
N. Y. C. P. A. §1410(5). To support the allegations of its petition, the 
plaintiff offered the decree of the federal court. The Municipal Court 
refused to admit this evidence and dismissed the petition. The plaintiff 
appealed. Held, that the previous proceeding was one im rem against the 
premises, and the decree was admissible as binding the premises. Order re- 
versed. Broadway Cent. Securities Corp. v. Buchanan Restaurant Co., 218 
N. Y. Supp. 539 (App. Div. 1926). 

The opinion rule and the hearsay rule prevent a judgment inter partes from 
being admissible against a person not a party to the judgment. Road Im-~ 
provement Dist. v. Guardian Savings & Trust Co., 8 F. (2d) 932 (C. C. A. 8th, 
1925), certiorari denied, 271 U. S. 663 (1926); Vanderpool v. Burkitt, 
113 Ore. 656, 234 Pac. 289 (1925). There is, however, a growing tendency to 
admit a judgment as prima facie evidence against a person who was a party in 
the case in which the judgment was rendered, though the person now offering 
the evidence was not a party to the previous proceeding. Jn the Estate of 
Crippen, [1911] P. 108; O’Toole v. O’Toole, 134 L. T. R. 542 (1926). See 
Sheibley v. Fales, 81 Neb. 795, 806, 116 N. W. 1035, 1040 (1908); Cooke v. 
Jeffett, 169 Ark. 62, 67, 272 S. W. 873, 875 (1925). Cf. Wilcox v. Bear, 248 
Pac. 58 (Wash. 1926). But cf. Old Dominion, etc. Co. v. Bigelow, 203 Mass. 
159, 89 N. E. 193 (1909), aff'd, 225 U.S. 111 (1912). It is difficult to explain 
these cases on any recognized theory, but their result is to make available 
evidence of great probative value. See (1922) 36 Harv. L. Rev. 107; Chafee, 
The Progress of the Law — Evidence (1922) 35 Harv. L. REv. 302, 440. The 
theory of the court in the principal case that the federal proceeding was one 
in rem seems but a formula adopted to bolster the conclusion of admissibility. 
Cf. Sheibley v. Fales, supra. The nature of a judgment im rem is very ob- 
scure. Freeman, Judgments (5th ed. 1925) §§ 1517-19; Phipson, Evidence 
(6th ed. 1921) 408. And the federal courts are confused as to whether in- 
junction proceedings under the Prohibition Act are im rem or not. See Capa- 
wana v. United States, 294 Fed. 153, 157 (C. C. A. 3d, 1923): United States 
v. Schwartz, 1 F. (2d) 718, 721 (D. Mass. 1924); United States v. Gaffney, 
10 F. (2d) 604, 696 (C. C. A. 2d, 1926). But even if the proceeding was in 
rem, the decree was not conclusive as to the facts on which it was based. 
Gasquet v. Fenner, 247 U. S. 16 (1918); Colvin v. Jones, 194 Mich. 670, 161 
N. W. 847 (1917). See Brigham v. Fayerweather, 140 Mass. 411, 415, 5 
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N. E. 265, 268 (1886). Cf. (1920) 33 Harv. L. Rev. 850, Note; Freeman, 
op. cit. § 1524; 2 Taylor, Evidence (11th ed. 1920) § 1677. The result of the 
principal case is in accord with the modern liberal tendency. Cf. (1926) 35 
Yate L. J. 607. But if it is to be supported it must be on some broader 
principle than that adopted by the court. See, e. g., (1926) 42 L. Q. Rev. 144. 


MortTGAGES — RiGHT OF TRUSTEE UNDER MortcacE To FILE CLAIMS WITH 
REcEIVER. — The Guaranty Trust Co. was the trustee of the property of the 
X Corporation under a mortgage executed by the corporation to secure the 
payment of its bonds. The mortgage gave the trustee power to enforce pay- 
ment of the bonds, in the event of default, out of the security held by it. 
Subsequently a receiver was appointed for the corporation in a proceeding in 
equity to conserve its assets. Pursuant to an order of the receiver that 
creditors file their claims, the trustee filed a claim for the amount of the bonds 
in order to secure a right to share in the dividends if the security should prove 
insufficient. Some of the bondholders had also filed claims. The lower court 
allowed the trustee’s claim as to the claims not filed by the bondholders. 
The receiver appealed. Held, that in the absence of authority granted to the 
trustee by the terms of the mortgage, the right to file claims resides in the 
bondholders only. Order reversed. Guaranty Trust Co. v. La Porte Oil & 
Refining Corp., 16 F. (2d) 22 (C. C. A. 2d, 1926). 

The case seems to fall within the general rule that claims must, in general, 
be made in the name of the real party in interest. 2 Remington, Bankruptcy 
(3d ed. 1923) § 734. Cf. U. S. Trust Co. v. Gordon, 216 Fed. 929 (C. C. A. 
6th, 1914); Jn re A. J. Ellis, Inc., 242 Fed. 156 (D. N. J. 1917); Mackay v. 
Randolph Macon Coal Co., 178 Fed. 881 (C. C. A. 8th, 1910). Here the 
provabie debt is represented, not by the deed of trust or the mortgage, but 
by the bonds or notes secured thereby. The mere fact that the trustee holds 
the legal title to the security does not make it, in equity, a creditor with 
respect to the debt itself. U.S. Trust Co. v. Gordon, supra. Thus, even 
where the trustee of the security is the payee of the bonds, it cannot prove in 
bankruptcy unless it is also the holder. Jn re U. S. Leatheroid & Rubber Co., 
285 Fed. 884 (D. Mass. 1923). But if the mortgage expressly empowers the 
trustee to prove on behalf of the bondholders, then it can file the claim. See 
Penn. Steel Co. v. N. Y. City Ry., 216 Fed. 458 (C. C. A. 2d, 1914). And 
the court in the principal case suggests that even in the absence of express 
power, the trustee may secure a deficiency judgment in foreclosure proceed- 
ings in order to avoid multiplicity of suits. Cf. Loring v. Queen City Ry., 
49 S. W. 136 (Tex. Civ. App. 1898). However, under the general rule, the 
trustee cannot file a claim for such a deficiency decree in an equity receiver- 
ship or bankruptcy proceeding. In re A. J. Ellis, Inc.; Mackay v. Randolph 
Macon Coal Co., both supra. The apparent harshness of the principal case is 
that if the statutory period for filing claims has expired before the trustee’s 
right to prove on behalf of the bondholders has been litigated and denied, the 
bondholders are left without remedy. However, it has been held in such a 
situation that the bondholders will be permitted to amend the proof, substi- 
tuting their names on the record for that of the trustee. In re A. J. Ellis, 
Inc., 252 Fed. 483 (C. C. A. 3d, 1913). Cf. In re Romanow, 92 Fed. 510 
(D. Mass. 1899). 


Paro EvmeNceE RULE— ADMISSIBILITY OF ORAL PARTNERSHIP AGREE- 
MENT AS DEFENSE TO ACTION ON Promissory Note. — The plaintiff sued as 
payee of a promissory note of which the defendant was one of the makers. 
The defendant’s plea set up as an equitable defense that the note was given 
to raise money to carry out a partnership arrangement between the plaintiff, 
the defendant, and two others, one of whom was a co-maker, and that under 
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this arrangement each of the partners was to pay one fourth of the note. The 
plaintiff moved to strike out the plea. Held, that the parol evidence rule did 
not prevent the showing of the partnership agreement. Motion denied. Duell 
v. Greiner, 15 F. (2d) 726 (S. D. Fla. 1926). 

The parol evidence rule prevents the showing of prior or contemporaneous 
parol agreements unless collateral to, and not contradictory of, the agreement 
embodied in the writing. 2 Williston, Contracts (1920) § 639; 5 Wigmore, 
Evidence (2d ed. 1923) § 2430. In the application of the rule to negotiable 
instruments it is held that agreements varying the time or amount of payment 
or providing for payment from some specified fund are inadmissible. Deer- 
field State Bank v. Coerber, 113 Kan. 498, 215 Pac. 285 (1923); Bailey v. 
Lankford, 154 Pac. 672 (Okla. 1916); Timmons v. Bourges Service, 205 App. 
Div. 600, 200 N. Y. Supp. 133 (1923). See Brannan, Negotiable Instruments 
Law (Chafee’s ed. 1926) 135-47. See (1917) 30 Harv. L. Rev. 746, Note. 
Because of the necessity, however, of confining the matter appearing on a 
negotiable instrument to the formal requisites, courts enforce the rule with 
respect to negotiable instruments less strictly than with respect to other writ- 
ings. See 2 Williston, op. cit. §644. Thus it may be shown that a party 
expressed to be an obligor is only an accommodation party. First Nat. Bank 
v. Stroup, 104 Kan. 11,177 Pac. 836 (1919); Bank of Commerce v. Laughlin, 
264 S. W. 706 (Mo. 1924). And a suretyship arrangement may be shown 
between parties appearing to be maker and payee or indorser and indorsee. 
First Nat. Bank v. Burney, 91 Neb. 269, 136 N. W. 37 (1912); Jn re Mar- 
quardt’s Estate, 251 Pa. 73, 95 Atl. 917 (1915). In the principal case each 
co-maker is apparently lending his credit for three fourths of the amount of 
the note. Such an arrangement seems to be one which business men would 
omit to mention in the writing and hence was properly admitted. See 2 
Williston, op. cit. § 638; (1925) 38 Harv. L. Rev. 391. 


PLEADING — ELECTION BETWEEN CouNTS COMPELLED AT CLOSE OF PLAIN- 
TIFF’s Case. — The plaintiff’s declaration was in two counts. The first count 
set forth an express contract of employment. The second count was in quan- 
tum meruit for the value of the services rendered. At the close of the plain- 
tiff’s evidence the court, on motion of the defendant, directed the plaintiff to 
elect on which of the two counts he would rely. The plaintiff elected the 
first count. The court then directed a verdict for the defendant as the express 
contract was unenforceable because of the Statute of Frauds. The plaintiff 
appealed. Held, that while the judge could not have been required by a party 
to make a ruling requiring the plaintiff to elect between counts until all the 
evidence on both sides was closed, correct practice does not render invalid 
such ruling made at the close of the plaintiff's case. Judgment affirmed. 
Williams v. Pittsfield Lime & Stone Co., 154 N. E. 572 (Mass. 1927). 

The reason given by some courts for refusing to compel a plaintiff to elect 
between counts before going to trial is that counsel is unable to foresee which 
of the two counts the evidence adduced at the trial will sustain. Wéillard v. 
Carrigan, 8 Ariz. 70, 68 Pac. 538 (1902); Norbeck & Nicholson Co. v. Pease, 
21 §. D. 368, 112 N. W. 1136 (1907). This objection being removed when 
the evidence on both sides is in, these courts have compelled an election at 
that time. Brown v. Woodbury, 183 Mass. 279, 67 N. E. 327 (1903). But 
see Wheelock v. Zevitas, 229 Mass. 167, 171, 118 N. E. 279, 280 (1918). It 
is submitted, however, that the true reason for allowing the plaintiff to go to 
trial on both counts is that*counsel is unable to determine which view of the 
evidence the jury, as trier of fact, will accept. This purpose can only be 
accomplished by allowing the plaintiff to go to the jury on both counts, if 
there is sufficient evidence to sustain them. Model Clothing House v. Hirsch, 
42 Ind. App. 270, 85 N. E. 719 (1908). See Water, Light & Gas Co. v. City 
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of Hutchinson, 160 Fed. 41, 44 (C. C. A. 8th, 1908). In the principal case, 
even though the first count could not have been sustained under the Statute 
of Frauds, the plaintiff was entitled to go to the jury on the second count. 
Cf. Mendelson v. Bronner, 124 App. Div. 396, 108 N. Y. Supp. 807 (1908). 
The court justifies its decision on the ground:that it is in the interest of 
expedition. However, as the facts necessary to prove an express contract are 
not the same as those necessary to sustain recovery on quantum meruit, it 
would seem that the plaintiff could bring a new action on the second count. 
Water, Light & Gas Co. v. City of Hutchinson, supra; Rossman v. Tilleny, 
80 Minn. 160, 83 N. W. 42 (1900). Cf. Kinzel v. Boston & Duluth Farm 
Land Co., 124 Minn. 416, 145 N. W. 124 (1914). 


PLEADING — RIGHT TO TRIAL BY JURY WHEN DEFENDANT INTERPOSES 
LecaL COUNTERCLAIM TO EQUITABLE COMPLAINT. — By a counterclaim to 
the plaintiff’s action, which was in the nature of a bill in equity, the de- 
fendant sought te enjoin a continuing trespass. The plaintiff moved to 
strike out this part of the counterclaim on the ground that it set forth a 
cause of action in ejectment, and, if allowed to stand, would deprive him of 
his right to trial by jury. None of the facts on which the action or counter- 
claim is based appear in the report. Held, that since the plaintiff had brought 
the defendant into equity, he was not entitled to object to the defendant’s 
counterclaim. Motion denied. Luttinger v. Bulkley, N. Y. Sup. Ct., reported 
in N. Y. L. J., Jan. 27, 1927, at 1896. 

It is ordinarily held that by interposing a legal counterclaim to an equitable 
action, the defendant elects to waive his right to trial by jury on the issues 
thereby raised. Young v. Vail, 29 N. M. 324, 222 Pac. g12, 34 A. L. R. 980 
(1924); Angus v. Craven, 132 Cal. 691, 64 Pac. 1091 (1901). But cf. South- 
eastern Life Ins. Co. v. Palmer, 120 S. C. 490, 113 S. E. 310 (1922); Lehman 
v. Coulter, 40 N. D. 177, 168 N. W. 724 (1918). But it is difficult to find any 
real election by the defendant where, as frequently happens, the petition is 
drawn in such form that skillful attorneys cannot tell whether it is legal or 
equitable, or where the code requires the defendant to interpose any counter- 
claim he may have or be forever barred. See Cat. Cope Civ. Proc. (Kerr, 
1922) § 439; Mont. Rev. Copes (CHoatTe, 1921) § 9144. Moreover, allow- 
ing the defendant a jury trial in many cases, as for example, in a counterclaim 
of ejectment to an equitable action to remove cloud from title, would not 
prevent the plaintiff from getting the relief desired, an immediate determina- 
tion of the defendant’s claim. Cf. Southeastern Life Ins. Co. v. Palmer, 
supra; Turnbull v. Crick, 63 Minn. 91, 65 N. W. 135 (1895). But see Angus 
v. Craven, supra, at 699, 64 Pac. at 1095. The general rule has been changed 
in New York by a statute allowing the defendant to claim trial by jury on 
issues of fact raised by the counterclaim in the same manner as if the defend- 
ant were bringing suit on the cause of action stated therein. N.Y. C. P. A. 
§§ 424, 4290; Di Menna v. Cooper & Evans Co., 220 N. Y. 391, 115 N. E. 993 
(1917); Maag v. Maag Gear Co., 193 App. Div. 759, 184 N. Y. Supp. 630 
(1920). It is held that the plaintiff aiso, in bringing an equitable action, 
waives any right to trial by jury on issues raised by a legal counterclaim. 
Hartsog v. Berry, 45 Okla. 277, 145 Pac. 328 (1914); N. Y.& N. H.R. R. 
v. Schuyler, 34 N. Y. 30 (1865). Cf. Purcell v. International Harvester Co., 
37 S. D. 517, 1590 N. W. 47 (1916). But since a plaintiff often must either 
bring an equitable action or go remediless, it is again difficult to find any real 
election in many cases. Cf. Mass. Gen. Laws (1921) c. 231, § 103. This is 
particularly true under codes which do not require that the demand set up in 
the counterclaim should arise out of the same transaction as that set up in the 
complaint. See Ata. Crv. Cope (1923) § 10172. Cf. Lehman v. Coulter, 


supra. 
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RULE AGAINST PERPETUITIES— GIFT TO CHARITY UPON REMOTE Con- 
TINGENCY — Errect oF Express DIRECTION AS TO VESTING. — The testatrix 
left the residue of her estate to trustees to pay several annuities, among these 
being one to her son Charles, and in case of his death leaving him surviving a 
widow but no children, to said widow. Upon the death of all the “ bene- 
ficiaries ” of the trust the trustees were directed to convert the whole estate 
into cash and to pay over one sixth to the Women’s Christian Home Mission 
for charitable purposes, one sixth to the First Universalist Church for like 
purposes, and the remaining two thirds to the heirs at law of the testatrix 
then living. Paragraph nine of the will, besides containing spendthrift trust 
provisions as to the annuities, provided “that no title or interest in any of 
the several trust funds in my will created, or in the money or other property 
composing them, or in the income accruing therefrom, or any of its accumu- 
lations, shall vest in any beneficiary during the continuance of this trust. . . .” 
The heir at law filed a bill for construction of the will. Held, that the con- 
tingent remainder to the “heirs at law then living” was remote, that the 
remainders to the two charities were rendered contingent by the direction of 
the testatrix and were remote, and that as to these interests there was an 
intestacy. Easton v. Hall, 154 N. E. 216 (Ill. 1926). 

A contingent interest limited upon the death of the widow of Charles is 
remote, since such widow might be born after the death of the testatrix. 
Kales, Future Interests (2d ed. 1920) § 653; Gray, Rule Against Perpetuities 
(3d ed. 1915) $214. Cf. (1925) 38 Harv. L. Rev. 379. The remainder to 
“the heirs at law then living” is therefore clearly remote. The gifts to the 
charities must also run the gauntlet of the Rule against Perpetuities. Gray, 
op. cit. §§ 594-07. Were it not for the ninth paragraph of the will, these gifts 
would be saved as vested, since payment is postponed merely to let in prior 
interests. Kales, op. cit. § 502. An argument might be made that this para- 
graph is not intended to apply to the gifts to the charities since the testatrix 
here seems chiefly interested in the creation of spendthrift trusts for the 
annuitants, and since the word “ beneficiaries ” is used elsewhere in the will 
as synonymous with “annuitants.” If this argument is unsound, the holding 
that the gifts are rendered contingent seems correct. An express direction 
that an estate shall not vest in a legatee until he reaches a certain age renders 
the interest of the legatee contingent. Jn re Wrightson, [1904] 2 Ch. 95; 
Russel v. Buchanan, 2 Cr. & M. 561 (1834). See Bennett v. Bennett, 217 Il. 
434, 443, 75 N. E. 330, 342 (1905); Kales, op. cit. § 522; Theobald, Wills 
(7th ed. 1908) 581. If the legatee here were an individual, the gift might well 
be held contingent upon his surviving the termination of the trust. This 
construction is weakened where the legatee is a corporation, but effect should 
be given the very strong language of the testatrix by construing the gift as 
contingent upon the existence of the charity at the termination of the trust. 
Such a construction is not unreasonable, since the testatrix might have wished 
to avoid the cy prés application that would be made if the gifts were vested 
and the charity ceased to exist before the date of distribution. 


RULE AGAINST PERPETUITIES — STATUTORY PROVISION AGAINST SUSPEN- 
SION oF Power oF ALIENATION — APPLICATION TO OPTIONS. — X, the owner 
of land, contracted that if he or his heirs or devisees ever wished to sell the 
land, B, his heirs, devisees, and assigns should have the first opportunity to 
buy it. A statute declared void every future estate which suspended the abso- 
lute power of alienation for a longer period than two lives in being; it further 
provided that “such power of alienation is suspended where there are no 
persons in being by whom an absolute fee in possession can be conveyed.” 
Micw. Comp. Laws (1915) §§ 11532, 11533. X filed a bill against B, seeking 
for the removal of the option as a cloud on his title. C, assignee of B, inter- 





O14 HARVARD LAW REVIEW 


vened and prayed for specific performance of the option, which was granted 
by the lower court. X appealed. Held, that the option did not violate the 
statute since all the parties claiming interests could combine and convey an 
absolute fee. Decree affirmed. Wéindiate v. Lorman, 211 N. W. 62 (Mich. 
1926). 

It is well settled that options and rights of preémption on land in which the 
option holder has no other interest, are within the common law Rule against 
Perpetuities.. Winsor v. Mills, 157 Mass. 362, 32 N. E. 352 (1892); London 
& S.W. Ry. v. Gomm, 20 Ch. D. 562 (1881). See (1925) 35 VALe L. J. 213. 
But see Rood, Options and the Rule against Perpetuities (1917) 23 CASE AND 
CoMMENT, 835. The New York statutory rule, adopted in Michigan and 
other states, although in terms prohibiting only the suspension of the power 
of alienation beyond the period of two lives, is construed by the New York 
courts to require the vesting of future interests within the prescribed period. 
In re Wilcox, 194 N. Y. 288, 87 N. E. 407 (19090); Walker v. Marcellus & 
Otisco Lake Ry., 226 N. Y. 347, 123 N. E. 736 (1919). See Chaplin, Suspen- 
sion of the Power of Alienation (2d ed. 1911) §§ 299 et seg.; (1924) 9 CorN. 
L. Q. 220, 222. But cf. In re Stanton’s Will, 107 Misc. 326, 177 N. Y. Supp. 
743 (1919). Thus, although land subject to an option is alienable free and 
clear by the joint deed of owner and option holder, the contingent interest ot 
the latter, if remote, is still objectionable. It has been suggested, however, 
that the New York rule with respect to remoteness of vesting applies only to 
remainders and would therefore not extend to an option. See Chaplin, op. cit. 
§ 162. Cf. (1909) 22 Harv. L. Rev. 520. And the court in the principal case 
bases its decision on the ground that in Michigan the statute is considered as 
merely a rule against inalienability, and not against remoteness of vesting. 
Fitz Gerald v. City of Big Rapids, 123 Mich. 281, 82 N. W. 56 (1900). Cf. 
Mineral Land Investment Co. v. Bishop Iron Co., 134 Minn. 412, 159 N. W. 
966 (1917). But cf. Michigan Trust Co. v. Baker, 226 Mich. 72, 196 N. W. 
976 (1924). This interpretation seems proper in view of the fact that when 
the Michigan statute was copied from the New York Code in 1857, there were 
no New York cases adopting the broader construction. See Fowler, Real 
Property Law of New York (3d ed. 1909) § 42. 


STATUTE OF FRAUDS — AGREEMENT TO SHARE PROFITS FROM PURCHASE AND 
SALE oF Lanp. — The plaintiff entered into an agreement with the defendant 
whereby he was to assist the latter in obtaining a conveyance of land and to 
share the profits upon a resale at the best price obtainable. The plaintiff con- 
tributed his services, and the land was conveyed to the defendant who paid 
the purchase price. The land increased considerably in value but the defend- 
ant conveyed the land for $1 to a corporation of which he was the majority 
stockholder. The fourth section of the English Statute of Frauds has not been 
reénacted in Pennsylvania, but there is a statute prohibiting the creation of 
interests in land by parol. The plaintiff brought an action of assumpsit for 
breach of contract. From an order dismissing the complaint, the plaintiff 
appealed. Held, that since the contract was for the creation of an interest in 
land, it was unenforceable under the Statute of Frauds. Judgment affirmed. 
Davis v. Hillman, 135 Atl. 254 (Pa. 1926). 

The weight of authority holds that an agreement of partnership or joint 
adventure for the sale and resale of lands deals primarily with the profits and 
therefore is not within the Statute of Frauds. Florence v. Thompson, 92 
Okla. 156, 218 Pac. 800 (1923); Browne, Statute of Frauds (sth ed. 1895) 
§ 262. See Eads v. Murphey, 27 Ariz. 267, 232 Pac. 877 (1925). And indi- 
vidual transactions similar to that in the instant case have been held to be 
within this rule, although not in fact partnerships. Epstean v. Mintz, 226 
Mich. 660, 198 N. W. 225 (1924); Smith v. Imhoff, 89 Wash. 418, 154 Pac. 
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793 (1916). Even in those jurisdictions which have adopted the minority 
view, if all that remains to be done is a division of profits, recovery is allowed. 
O’Bryan v. Zuber, 168 Ark. 613, 271 S. W. 347 (1925); Huntington v. Bur- 
deau, 149 Wis. 263, 135 N. W. 845 (1912). But it seems that where, as is 
generally the case, a partnership contemplates the creation of interests in land, 
it should come within the statutory prohibition. See Lilienthal, Real Estate 
Copartnerships (1900) 13 Harv. L. Rev. 455; Brightman, Oral Partnership 
Agreements (1924) 9 Corn. L.Q. 97. Cf. (1923) 32 YALE L. J. 504. Where, 
however, no partnership exists, as in the principal case, and one of the con- 
tracting parties is interested only in the profits, a jury might well find that he 
intended to rely solely upon his contract right without obtaining an interest 
in the land. See (1923) 23 Cor. L. Rev. 378. And if the jury so find, a 
refusal to convey at the best possible price should, in a jurisdiction which has 
not reénacted the fourth section of the statute, give rise to a cause of action 
for breach of contract. Cf. Epstean v. Mintz, supra. A jury might also find 
that the defendant’s promise was in the alternative, z.e., to sell the land or 
else to divide the difference between the contract and market prices. In such 
case the plaintiff should recover even in a jurisdiction which has reénacted the 
fourth section. See Allen v. Reis, 136 Iowa 423, 110 N. W. 583 (1907). 


TAXATION — CONSTITUTIONALITY OF STATE TAX ON INTEREST OF INDIVID- 
UAL IN PROPERTY OWNED BY FEDERAL GOVERNMENT. — In 1918, the United 
States leased certain land from the relator which, under contract with the 
Government, built thereon a manufacturing plant, title to which vested in the 
United States. In 1920, an agreement was made whereby the relator was to 
acquire title to the plant under a system of deferred payments, the Govern- 
ment retaining title as security. After an attempted tax upon the plant itself 
had been held invalid, the legislature passed a law providing for the taxation, 
at the full value of the property, of the interest of those having contracts to 
acquire real property from the United States. Upon certiorari to review the 
assessment of the plant under the statute, eld, that the tax was invalid as 
impeding the disposition of the plant by the Federal Government. People ex 
a a ape Coke Corp. v. Burke, 128 Misc. 195, 217 N. Y. Supp. 803 

1926). 

The Supreme Court has gone far in protecting activities of the Federal Gov- 
ernment from state taxation. Jaybird Mining Co. v. Weir, 271 U.S. 609 
(1926); Farmers Bank v. Minnesota, 232 U.S. 516 (1914). It is clear, how- 
ever, that the mere fact that property is used in fulfilling a contract with the 
United States will not exempt it from state taxation. See Gromer v. Stan- 
dard Dredging Co., 224 U.S. 362, 371 (1912). Cf. Baltimore Shipbuilding Co. 
v. Baltimore, 195 U. S. 375 (1904). Nor will the fact that a corporation is 
an “instrumentality ” of the United States necessarily exempt its property 
from state taxation. Union Pacific R. R. v. Peniston, 18 Wall. 5 (U. S. 
1873); Massachusetts v. Western Union Tel. Co., 141 U. S. 40 (1891). But 
cf. Williams v. Talladega, 226 U.S. 404 (1912). But where a corporation 
was formed by the United States “ for the sole purpose of producing a weapon 
for the war,” a contrary result was reached. Clallam County v. United States, 
263 U. S. 341 (1923). See (1923) 36 Harv. L. Rev. 737. Extension of the 
doctrine of the Clallam case might prevent the taxation here on the ground 
that it would impair advantageous disposition of the property and thus bur- 
den the exercise of the war power. Cf. People ex rel. Astoria Light Co. v. 
Cantor, 236 N. Y. 417, 141 N. E. gor (1923). But there seems no need of 
venturing into such doubtful territory. See (1921) 35 Harv. L. Rev. 93. It 
is settled that property of the United States may not be subjected to state 
taxation. Van Brocklin v. Tennessee, 117 U. S. 151 (1886). Cf. Lee v. 
Osceola Imp. Dist., 268 U. S. 643 (1925). This immunity continues until a 
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prospective private owner has performed all conditions precedent to the trans- 
fer to him of the land. Jrwin v. Wright, 258 U. S. 219 (1922); Wisconsin 
Cent. R. R. v. Price, 133 U. S. 496 (1890). The present tax falls within this 
principle and without the purview of exceptions made to it. Elder v. Wood, 
208 U. S. 226 (1908) (mining claim taxable); Northside Canal Co. v. State 
Board, 8 F. (2d) 739 (D. Wyo. 1925) (water rights taxable). 


TRIAL — Frve-SrxtHs VERDICT — IDENTITY OF JURORS AGREEING ON EACH 
Frinpinc. — A state statute provided that a verdict, finding, or answer agreed 
to by five-sixths of the jurors should constitute the verdict, finding, or answer 
of the jury. Wis. Stat. (1925) § 270.25. The plaintiff sued for injuries 
alleged to have been due to the defendant’s negligence, and sustained while 
the plaintiff was employed by the defendant in interstate carriage. In a special 
verdict, the same ten jurors agreed that the defendant did not know and was 
not negligent in failing to know of the danger causing the injuries; but on 
other questions put, the jurors agreeing were a different ten. From an order 
granting the plaintiff a new trial for the jury’s failure to agree upon a verdict, 
the defendant appealed. Held, that when the same ten jurors are agreed upon 
the essential questions asserted as to a cause of action or a defense, their 
verdict is proper to be received even though the same ten may not be in 
accord on other questions put to them. Order reversed and judgment given 
for the defendant. Will v. C.,M. & St. P. Ry., 210 N. W. 717 (Wis. 1926). 

Although the action is under the Federal Employers’ Liability Act, a frac- 
tional verdict may be returned according to the state practice. Minneapolis 
& St. L. R. R. v. Bombolis, 241 U. S. 211 (1916). While under the statute 
“ten or more” becomes equivalent to “the jury,” the verdict is in other 
respects subject to the former standards. Stokdyk v. Schmidt, 208 N. W. 941 
(Wis. 1926). At common law the jury must agree not only on the general 
result but also on the essential facts by which it is reached. Barker v. Missouri 
Pac. Ry., 89 Kan. 573, 132 Pac. 156 (1913). Cf. Holden v. Missouri R. R., 
108 Mo. App. 665, 84 S. W. 133 (1904). And since the intent of statutes 
such as that in the principal case is merely to reduce the required number to 
no less than ten, it seems clear that the same ten must agree upon the essential 
elements of the cause of action or the defense. Earl v. Times-Mirror Co., 
185 Cal. 165, 196 Pac. 57 (1921). Cf. Bullock v. Yakima Valley Transporta- 
tion Co., 108 Wash. 413, 184 Pac. 641 (1919). Contra: Schroeder v. St. 
Louis Transit Co., 111 Mo. App. 67, 85 S. W. 968 (1904). On the other 
hand, at common law, inconsistencies in immaterial findings in a special ver- 
dict may be disregarded. Clemenston, Special Verdicts (1925) 238. And, by 
analogy, failure of the same ten to agree on findings not material to the result 
should not invalidate the verdict. Earl v. Times-Mirror Co., supra. But see 
Hobbs v. Nelson, 188 Wis. 108, 114, 205 N. W. 918, 920 (1925). 


Wits — Construction — Devise “ FoREVER” FoLLowep By Girt OvER 
oN DEATH oF DeEvIsEE. — A testator devised the residue of his estate to his 
wife, “ to be hers forever,” and then provided that at the death of his wife the 
property should revert to his brothers and sisters and their heirs. After the 
testator’s death his wife obtained a decree construing the will to give her an 
absolute interest. On appeal, held, that the gift over upon the death of the 
wife was void. Decree affirmed. Stophlet v. Stophlet, 153 N. E. 867 (Ohio 
App. 1926). 

When a testator leaves property to A with a limitation over to B “ on,” 
“at” or “ after ” A’s death, the cases incline to construe A’s interest as merely 
a life estate. Norris v. Johnson, 151 Ark. 189, 235 S. W. 804 (1921); Theo- 
bald, Wills (7th ed. 1908) 658, 659. Cf. Fenstermaker v. Holman, 158 Ind. 
71, 61 N. E. 59 (1901). And while it would seem that the same result should 
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be reached even if the limitation over is expressed as contingent upon A’s 
death, the courts have ordinarily construed such wills as giving A an absolute 
interest, the gift to B becoming effective only when A predeceases the testator. 
Edwards v. Edwards, 15 Beav. 357 (1852). If the gift is “to A and his 
heirs,” none of the cases would confine A’s interest to a life estate. And there 
has been no indication that B’s interest would be held good even if A pre- 
deceased the testator. Jackson v. Littell, 213 Mo. 589, 112 S. W. 53 (1908). 
Cf. Siegwald v. Siegwald, 37 Ill. 430 (1865). By analogy it would seem 
that a gift “to A forever” should be construed to make A’s interest 
absolute. But strong language has been held sufficient to justify confining 
A’s interest to a life estate. Cf. Cary v. Toles, 210 Mich. 30, 177 N. W. 279 
(1920). The fact that in the principal case the word “ heirs ” was used in the 
case of the gift over but not in the case of the gift to the wife might have 
justified a similar result. 


WorKMEN’s CoMPENSATION Acts — Tort LiABILiTy oF THIRD PERSON IN 
PosITION OF INSURER OF COMPENSATION. — The plaintiff brought an action in 
tort for injuries sustained through the negligence of an employee of the de- 
fendant. It was alleged in the answer that the plaintiff was an employee of 
an independent contractor which was engaged in erecting a building for the 
defendant and that both the defendant and the employer of the plaintiff had 
complied with the Workmen’s Compensation Act. The answer further alleged 
that the plaintiff had recovered compensation from his employer, but that 
the latter had assigned to the plaintiff any tort action which it might have 
against the defendant. See Wis. Stat. (1923) § 102.29. From an order sus- 
taining the plaintiff's demurrer to the answer, the defendant appealed. Held, 
that the defendant was not an employer of the plaintiff, but was in the posi- 
tion of an insurer of compensation and was, therefore, a third party not 
relieved by the statute from tort liability under the facts of the present case. 
Cermack v. Milwaukee Air Pump Co., 211 N. W. 354 (Wis. 1926). 

The Wisconsin Compensation Act provides that an “ employer ” is liable to 
the employee of an independent contractor only when the latter has failed to 
comply with the act. Wrs. Stat. (1923) § 102.06. The majority opinion in 
the principal case seems correct in stating that the statute was not intended 
to create a relationship of employer and employee contrary to the facts, but 
was rather to make an employer an insurer of compensation if he chose to deal 
with a contractor who had not complied with the statute. Since the defendant 
was not liable to the plaintiff for compensation under the facts of the present 
case, it was a third party not relieved from general tort liability by the 
statute, which provides an exclusive remedy only as between employer and 
employee. Smale v. Wrought Washer Co., 160 Wis. 331, 151 N. W. 803 
(1915). Cf. Artificial Ice Co. v. Waltz, 146 N. E. 826 (Ind. App. 1925). Cf. 
also Churchill v. Stevens, 91 N. J. L. 195, 102 Atl. 657 (1917); Webster v. 
Stewart, 210 Mich. 13, 177 N. W. 230 (1920). Under the Massachusetts 
Compensation Act, the plaintiff would be regarded as an “employee” of the 
defendant, who would be under no liability for tort damages or for compen- 
sation. Bindbeutel v. Willcutt & Sons, 244 Mass. 195, 138 N. E. 239 (1923). 
However, there seems to be no reason why a defendant should be protected by 
the limited liability of the compensation act when he has incurred no liability 
under it. But see ILL. Rev. Stat. (CAHILL, 1925) c. 48, § 229; Munn. Star. 
(1923) c. 23a, § 4201. 
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BOOK REVIEWS 


Cases ON ADMIRALTY. By George deForest Lord and George C. Sprague. 
St. Paul: West Publishing Company. 1926. pp. xxxi, 837. 


Admiralty is an absorbing and difficult subject. The relatively few stu- 
dents who intend to specialize in it need the course badly. It deserves to be 
given well. Though statutes and decisions of the past two decades have 
plowed up wide areas in this field, the only available case-book has been 
Ames’ collection published in 1901. The useful collection of unannotated 
cases put out by Professor Dickinson in mimeograph form three years ago 
was admittedly incomplete, various important topics such as salvage, charter 
parties, general average, and limited liability not being covered at all. Other 
competent teachers of admiralty law have been deterred from publishing 
case-books because the limited market would seem to have foredoomed such 
a venture to financial loss. The publishers of the present work, therefore, 
deserve to be commended for their effort to supply a much needed case-book. 

The book, constructed after the conventional pattern, has many merits. 
The editorial work has been done with evident care. Practitioners as well 
as instructors and students will find the extensive annotations serviceable. 
The attempt has been made to cover in greater or less detail most of the 
topics with. which the proctor in admiralty is likely to have to deal.t Matter 
included in the appendix has been judiciously selected.? 

In the building of case-books limitation of space inevitably gives rise to a 
disturbing problem: how to achieve what ought to be the primary function 
of a case-book, namely, the intensive grounding of students in the principles 
and underlying technique of the subject, and at the same time to make 
measureable concession to the less scholarly aim of affording some informa- 
tion on various “ practical” topics which will seem of importance to the 
student as soon as he steps out into practice. It is believed that the editors 
of the present work have not been altogether fortunate in their solution of 
this problem. The basic chapters on Jurisdiction and Maritime Liens are 
unduly cramped into 231 pages, resulting in an unbalanced emphasis on the 
transitory exigencies of practitioners. Perhaps this defect is inherent in 
the attempted treatment of so wide a range of topics within the compass of 
only 135 selected cases more or less. If so, 70 pages might profitably have 
been saved for the more adequate presentation of Jurisdiction and Maritime 
Liens by omitting the chapter on Marine Insurance, to which further refer- 
ence will be made. 

A few instances will suffice to indicate the regrettable brevity of the chap- 
ter on Jurisdiction. The nice discriminations which have been taken by the 
courts in defining maritime jurisdiction over torts make the topic an inter- 
esting one for detailed development in classroom discussions — yet only three 
cases are set out in the section on Torts. Martin v. West? is not referred to. 
No account is taken of the question of admiralty jurisdiction over torts com- 





1 Chapter headings are as follows: Jurisdiction, Maritime Liens, Rights of 
Maritime Workers, Carriage of Goods, Charter Parties, Salvage, General Average, 
Marine Insurance, Pilotage, Towage, Collision, Limitation of Liability. 

2 The appendix includes the following: Bareboat Charter; Time Charter; Voy- 
age Charters; York-Antwerp Rules, 1890 and 1903; Comparative Tables of Rules of 
Navigation on High Seas, Inland Waters, and the Great Lakes; Boundary Lines of 
the High Seas; Pilot Rules for Inland Waters; Pilot Rules for the Great Lakes and 
their Connecting and Tributary Waters; Stand-By Act of September 4, 1890. 

8 222 U.S. 191 (1911). 





BOOK REVIEWS 919 


mitted on stationary or floating drydocks.* Only one case ® is presented in 
the section on Wrongful Death, a topic unsettled in many points and beset by 
theoretical difficulties well worthy of exploration. The brief section on Con- 
tracts (four cases) might advantageously have been enlarged in several par- 
ticulars, for example, by the inclusion of interesting cases developing the dis- 
tinction between construction and repair.” There is no treatment of admiralty 
jurisdiction over crimes, or penalties and forfeitures. The Steamship Appam,® 
a case of widespread interest, might well have been included in the section on 
Possessory Libels. It is difficult to justify the omission of Southern Pacific 
Co. v. Jensen® from the section on Effect of State Legislation. True, the 
case is recapitulated in later decisions. But as the starting point of such a 
considerable body of new doctrine, it is just the sort of case that ought to be 
submitted in the original to the scrutiny of the student.1° Nor is the treat- 
ment of Sovereign Immunity complete without at least one case on the pro- 
vocative question whether such immunity extends to government-owned ves- 
sels engaged in commerce. The scholarly opinion by Judge Mack in The 
Pesaro,'+ now overridden though not overborne in reason by the Supreme 
Court,!2 would have served as an excellent foundation for a discussion rich in 
historical, philosophical, and logical elements. It would have been useful 
also to make reference to the numerous recent law review articles on sover- 
eign immunity, including the racy comments by Judge Hough 1* — to whom 
the book is dedicated — on The Western Maid.‘ Opportunity for subtle dis- 
crimination is lost by not including the brief opinion in United States v. 
Thekla,® which somehow has to get along as a bedfellow with The Western 
Maid, however incompatible in temperament. 

For the most part the selection of cases in the chapter on Maritime Liens is 
satisfactory 1° and the annotations are excellent. Priority of Liens is one of 





4 See Gonsalves v. Morse Dry Dock Co., 235 N. Y. 445, 139 N. E. 569 (1923); 
The Anglo-Patagonian, 235 Fed. 92 (C. C. A. 4th, 1916); Wilson v. Union Iron 
Works Co., 167 Cal. 539, 140 Pac. 250 (1911) ; Butler v. Robins Dry Dock & Repair 
Co., 240 N. Y. 23, 147 N. E. 235 (1925). See also Wrongful Death within the 
Admiralty Jurisdiction (1926) 35 YALE L. J. 395, 406-00. 

5 The Corsair, 145 U. S. 335 (1892), Lorp AND SPRAGUE, Pp. 33. 

6 See (1926) 35 YALE L. J. 395. The statement by the editors (p. 37, n. 19) 
that admiralty courts should not take jurisdiction of suits under statutes conferring 
a new right of action for wrongful death, where decedent is injured on the water 
but dies on shore, seems erroneous both on principle and on authority. See (1926) 
35 YALE L. J. at 404-06; Campbell v. Luckenbach S. S. Co., 5 F. (2d) 674 (D. Ore. 
1925); s.c. 8 F.(2d) 223 (C. C. A. oth, 1925). 

7 For instance, New Bedford Dry Dock Co. v. Purdy, 258 U. S. 96 (1921), 
holding that admiralty has jurisdiction of a contract for transforming an old car 
float into an elaborate floating dance hall with motive power of its own, it being 
considered “ repair” of an existing vessel and not construction of a new one. See 
also The Pinthis, 286 Fed. 122 (C. C. A. 3d, 1923); Obrecht v. U. S. Shipping 
Board, 281 Fed. 352 (D. Md. 1922) ; Thames Tow Boat Co. v. The Francis McDon- 
ald, 254 U. S. 242 (1920). 

8 243 U. S. 124 (1917), holding that an admiralty court had jurisdiction to 
decree restoration of possession to the English owners of a steamship captured on 
the high seas and brought by a German prize crew into Hampton Roads as a port 
of indefinite refuge. 

9 244 U.S. 205 (1917). 

10 Perhaps The Lottawanna, 21 Wall. 558 (U.S. 1874), ought to be printed as 
introductory to the problems of the Jensen case, as McReynolds, J., in the latter 
case relied on certain expressions jn the opinion of the former case. 

11 277 Fed. 473 (S. D. N. Y. 1921). 

12 Berizzi Bros. Co. v. The Pesaro, 271 U. S. 562 (1926). 

18 Admiralty Jurisdiction — Of Late Years (1924) 37 Harv. L. REv. 529, 541-44. 

14 257 U.S. 419 (1922). 15 266 U.S. 328 (1924). 

16 The doctrine of United States v. Carver, 260 U. S. 482 (1923), Lorb AND 
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the most elusive subjects in the whole course. It warrants fuller treatment 
than the editors have given it, in two particulars: the relative merit of con- 
tract liens inter se,1* and the specific operation of the so-called voyage rule.1* 

The chapters on Carriage of Goods and Charter Parties are of the “ prac- 
tical” sort and are acceptably done. A dozen of the more important clauses 
found in typical charter parties are selected for detailed study with very full 
annotations. 

Despite its brevity, the chapter on Salvage is sufficiently comprehensive 
except that the effect of the rendition or attempted rendition of some particu- 
lar service requested by the vessel in distress (sometimes called “ engaged 
services ”), has not been dealt with.1® 

As to the chapter on Marine Insurance, the suggestion has already been 
made that it could have been omitted to save space for fuller treatment of 
jurisdiction and maritime liens. Marine insurance is properly an integral 
part of the law of insurance, a considerable subject in itself. While it is true 
that admiralty lawyers have largely to do with marine insurance, it is obvi- 
ously futile to attempt to give students any adequate comprehension of this 
subject by the reading of nine selected cases. For the smattering of marine 
insurance which would thus be obtained by the student, recourse had better 
be had to an elementary text-book. There are presented one not very satis- 
factory case on Insurable Interest, two cases on Implied Warranties, illus- 
trating the implied warranty of seaworthiness and the implied warranty 
against deviation, one case each on Express Warranties, Misrepresentation 
and Concealment, Valued Policies, and The Free of Particular Average Clause. 
The two distinct but sometimes confused topics of Abandonment and Subro- 
gation are lumped together in a single section which includes two cases only. 
To illustrate subrogation the editors have set out Phoenix Insurance Co. v. 
Erie & Western Transportation Co.2° This case deals with a very special 
point in subrogation, the battle between insurance companies and carriers 
to shift the ultimate burden of loss.?+ 

The chapter on Collision is a well executed job, especially the elaborate 
section on Navigation Rules. Whether it is teachable to “ landlubbers ” with 
no practical experience of ships is a question. 

The editors, for reasons that seemed to them sufficient, have included only 
two English decisions ?* in the whole selection of cases on this ancient sub- 





SPRAGUE, p. 164, perhaps deserves amplification in the text. The Saturnus, 250 Fed. 
407 (C. C. A. 2d, 1918), might have been printed as a variant of Osaka Shosen 
Kaisha v. Pacific Export Lumber Co., 260 U. S. 490 (1923), Lorp AND SPRAGUE, p. 
180, and for its interesting historical and theoretical discussion by one of the best 
admiralty judges. 

17 See Hucues, ADMIRALTY (2d ed. 1920) §§ 176 et seq. 

18 Some idea of the actual operation of the voyage rule may be had from a 
study of The Glen Island, 194 Fed. 744 (S. D. N. Y. 1912) ; The Samuel I. Little, 
221 Fed. 308 (C. C. A. 2d, 1915) ; The Nissiqogue, 280 Fed. 174 (E. D. N. C. 1922) ; 
The Interstate No. 1, 290 Fed. 926 (C. C. A. 2d, 1923). 

19 See The Undaunted, Lush. 90 (1860) ; The Dart, 8 Asp. Mar. Cas. (N. S.) 481, 
483 (1899) ; Anderson v. The Edam, 13 Fed. 135 (E. D. N. Y. 1882) ; The Queen of 
the Pacific, 21 Fed. 459, 470-71 (D. Ore. 1884); The Henry Steers, Jr., 110 Fed. 
578 (E. D. N. Y. 1901) ; The Flottbek, 118 Fed. 954 (C..C. A. 9th, 1902). 

20 117 U.S. 312 (1886), Lorp AND SPRAGUE, p. 523. 

21 The insurance companies have found a device to nullify the victory won by 
the carriers in the Phoenix case, supra note 20. Luckenbach S. S. Co. v. McCahan 
Sugar Co., 248 U. S. 139 (1918). In The Turret Crown, 297 Fed. 766 (C. C. A. 
2d, 1924), the carriers were unsuccessful in their attempt to avoid the effect of the 
eenesenee case by a stipulation in bills of lading. See also (1924) 37 Harv. L. 

V. QOI. 

22_The Bold Buccleugh, 7 Moore P. C. 267 (1850), Lorp AND SPRAGUE, p. 141; 
The Bywell Castle, 4 P. D. 219 (1879), Lorp AND SPRAGUE, p. 715. 
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ject; they are no doubt prepared to answer the charge of provincialism and 
the complaint that they have allowed too little play to their historical 
sense. 

CALVERT MAGRUDER. 





HoLMEs’ AND BREWSTER’S FEDERAL TAX APPEALS. By Kingman Brewster 
and James S. Y. Ivins. Washington: John Byrne & Co. 1927. pp. xxii, 


944. 


The scope of this excellent book is wider than its title, for it begins with an 
excellent chapter on Procedure in the Bureau of Internal Revenue. The law- 
yers are very few, even those who have a good deal to do with taxes and the 
interests of many taxpayers to care for, who are not completely bewildered by 
collectors and revenue agents and field agents, commissioners’ 60-day letters 
and 30-day letters, revenue agents’ letters and collectors’ letters, waivers of 
appeal and waivers of limitation, and all the hundreds of forms which a tax- 
payer may receive from the hierarchy of officialdom. This first chapter and 
the forms in the appendix are the best guide known to the reviewer to the 
poor wight who is caught in this maze. 

The chapters that follow deal with the legislative history and the procedure 
in the Board of Tax Appeals. The work here is full and clear, and should 
enable a lawyer to prepare and present his case insofar as any book can help 
him. Sufficient forms are added for ordinary use. 

The final chapters deal with procedure in the district courts and Court of 
Claims, the circuit courts of appeals on appeal from the district courts and 
from the Board of Tax Appeals, and in the Supreme Court of the United 
States. The same clearness and detail is found in these chapters, and they 
cannot fail to be helpful to counsel. 

The appendix, which occupies nearly half the book, is made up of pertinent 
rules of practice, statutes and forms, with some excerpts from congressional 
committee reports. 

The work is well written, and tells the reader what one consulting such a 
book needs and desires to know; in other words, it is just such a book as such 
a book should be. 

J. H. BEAte. 





La CONCEPTION ANGLAISE DE LA SAISINE DU XII AU xIVve StEcLE. By F. 
Joiion des Longrais. Etudes de Droit Anglais. Vol. I. Paris: Recueil 
Sirey. 1925. pp. 488. 

During the middle ages there were two currents of thought upon the 
relationships of persons to things, and the conflict of these two tendencies has 
been studied with considerable keenness by several scholars. The present 
volume is a very learned examination of the question with special reference to 
English common law. Briefly stated, the treatment of the problem by Dr. 
des Longrais follows these lines. Of the two points of view the Roman had 
reached a keen analysis into two categories, property and possession — an 
analysis due to its long juristic experience of complicated transactions and 
relationships and to a turn of mind peculiarly penetrating and critical. The 
influx of the Germanic tribes, on the other hand, brought with it a thought less 
refined and a dislike for abstractions, which took shape in the idea of seisin. 
The two ideas met and struggled for supremacy, and it is the peculiar outcome 
of this conflict in England which marked in one sense the definite parting of 
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the ways between English law and the sister system across the Channel. 
Seisin in its primitive form both in France and England is thus defined by 
Dr. des Longrais: 


“Tl ne nous semble pas possible de concevoir la saisine comme une pure posses- 
sion romaine. La saisine est une conception absolument propre au moyen 4ge. 
C’est une jouissance toute pénétrée d’éléments de droit, elle se fond avec le droit 
sous toutes ses formes, et ne s’en distingue pas dans sa nature.” 1 


—while elsewhere we find the author’s favorite phrase “le droit réel concu 
sous la forme d’une jouissance.” 

In France the old Germanic-Frankish seisin succumbed to the influence of 
Roman law and became reduced to the measure of the Roman possession. 
The procedure based upon seisin, once so definitive, became a mere prelim- 
inary to proprietary proceedings, and in so doing lost its solemnity in an effort 
to be summary; its rational basis was finally taken to be not the defense of 
property, but the discouragement of violence. Moreover, its conduct required 
no learned abstractions but merely the finding of simple facts such as lay 
within the skill of any petty court, and it therefore survived only among the 
small-holders in rural communities. Proprietas, on the other hand, was pecu- 
liarly fit for the affairs of the great, until at length centralization of justice 
did its work. 

All this is well known since Champeaux wrote his Essai sur la Vestitura ou 
Saisine in 1899. But what was the outcome of the conflict in England? It is 
a vital matter for continental historians (to say nothing of ourselves) that 
this question should be answered. Their researches indicate two opposing 
tendencies, Teutonic and Roman, and consequently if there were such a con- 
cept as the alieged Teutonic seisin, it should be found in early England. 
Maitland, however, stated a proposition which struck at the root of the con- 
tinental view of history by saying emphatically that “ seisin is possession. . . . 
When we say that seisin is possession, we use the latter term in the sense in 
which lawyers use it, a sense in which possession is quite distinct from, and 
may be sharply opposed to, proprietary right.”? Clearly, then, it is time that 
a thorough investigation was made to find cut the exact history and signifi- 
cance of seisin in England, and to see whether it was so very different from 
the continental history (as Maitland had implied), and if so, why. 

The learned author has undertaken this research and has reached the follow- 
ing conclusions. After vague beginnings seisin is especially concerned with 
the family patrimony, and is the mode under which the real right is conceived, 
defended, transferred, and extinguished. No more abstract idea was as yet 
attained: the highly technical conception of property was quite foreign to an 
age which looked primarily to the external manifestations of a legal situation. 
As for actions, there seems to have been but one, and its later representative 
was the writ of right — based, as everyone knows, upon the best, the oldest 
seisin. With the intrusion of Roman ideas under Henry II the distinction 
between proprietary and possessory actions began to influence English law. 
The assizes were the result, bringing with them a distinction between jus and 
saisina which is familiar to every reader of the Year Books. But this does 
not mean that jus is the Roman proprietas and saisina the Roman possessio. 
On the contrary: 


“ Jus et saisina sont également taillés dans une méme étoffe, et cette étoffe, c’est 
le droit réel antérieur s’exprimant surtout par la jouissance, la seule conception que 
le moyen Age entende pleinement.” ? 





1 Pp, 45. 
2 2 PoLtock AND MAITLAND, History oF ENGLIsH Law (2d ed. 1898) 29, 33- 
3 Pp. 57. 
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Nor was the distinction between the writ of right and the assizes based upon 
private law in any way; its real motive is the royal policy which would draw 
the subtenant into the king’s court and would even put in his hands a weapon 
to turn against his lord. The assizes do not pay even that pretence of recog- 
nizing the lord’s court which was to be found in the writ of right. Indeed, 
the author would even go so far as to say that: 


“T] est méme probable que les assises de saisine, en fournissant 4 tout libre tenant 
un moyen pratique et rapide de défendre son bien contre les emprises seigneuriales, 
ont contribué, plus que tout, 4 ce triomphe de la propriété fonciére, en lui fournis- 
sant sa base méme, la sécurité.” + 


But there was no reception of the Roman proprietas and no reduction of 
saisina to the measure of the Roman possessio. The process of abstraction 
involved in the idea of proprietas has no part in English legal history, for the 
right was always conceived in terms of external phenomena, as a seisin, that 
is to say. It is in this sense that we can say that the classical common law 
knows no absolute property in land —nor, for that matter, in chattels. As 
an indirect result of this Dr. des Longrais makes the interesting suggestion on 
prescription: 


“C’est simplement en barrant les actions de ceux qu’il entend évincer, que le 
droit anglais assure cette sécurité sociale qui, chez nous, procéde de la prescription 
acquisitive. Le Common Law n’a pas 4 conférer une propriété qu’il ignore. Celui 
qui est saisi n’a qu’éa se contenter de la réalité des faits, et 4 negliger le droit pur 
de celui dont l’action est barrée. C’est tout ce que la loi peut faire pour lui. Il 
y a dans cette solution beaucoup de pragmatisme juridique.” ® 


Truly is it written that the law gives no assistance to sluggards who are 
heedless of their rights, but upholds the wakeful and the vigilant: “ Desi- 
dentes et sui juris contemptores non juvat juris beneficium, et vigilantibus et 
non dormientibus jura subveniunt.” ® 

This is the author’s thesis, and the first three hundred pages are devoted 
to its exposition in general terms. It rests very largely upon the nature and 
history of the assizes, and until we have a rigorous examination of them it is 
inexpedient to pass final judgment upon it. Dr. Joiion des Longrais is well 
aware of this and promises a second volume, already far advanced, devoted 
to the weighty problems of novel disseisin, mort d’ancestor, feoffment with 
livery and seisin, and, we hope, a study of disseisin. Meanwhile we need all 
our patience until that volume appears. A few indications show the direction 
which these studies have taken; thus we are to expect new light on the origin 
of the assize of novel disseisin, while the discussion of mort d’ancestor is 
anticipated by the suggestion that an heir inherits neither property nor seisin 
but “un cadre dont le contenu s’est éclipsé’’— that is to say, a real right 
which for the moment (if the heir is not immediately seised) remains unex- 
pressed by any external circumstance.” 

A series of special studies follows. Thoroughly documented histories of 
such words as seisin, tenant, estate, possession, property, etc., go far towards 
giving us a semantic of legal terminology, while a whole chapter is devoted to 
Bracton who is held responsible for a good deal of the confusion, partly be- 
cause he uses Roman words in a non-Roman sense, and partly because he 
expresses in his treatise tendencies which failed to establish themselves and 
lays down views which the courts did not accept. Like others who have read 
him attentively, Dr. des Longrais discerns two voices: “ combien de défini- 
tions de Bracton, posées dans la premiére partie de son Traité si influencée 
d’éléments romains, ne se verifient pas dans le reste de l’ouvrage.”® This 





6-248: 6 Bracron, f. 175b. SP. 272, n. 3. 
5 P. 60, n. 4. v'P. 72; %:’S. 
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determination to go behind Bracton to the law of the courts is one of the most 
encouraging features of the work; it augurs well for the discovery of truly 
reliable material. ; 

Another special study is that of the termor. The classic law describes him 
as not seised but possessed, and his interest as being but a chattel. Whence 
comes this distinction between real property which is subjected to seisin, and 
personal property which is only possessed? The author has some striking 
remarks on the subject. As is well known, early texts constantly speak of the 
seisin of chattels, but in the course of time, a new term is introduced and the 
old seisin shifts its ground, and finally disappears. All this is curiously illus- 
trated by the changes in form of the declaration in replevin.® It is the termor 
who first is credited with possession and from him and his chattel real, the 
term spreads to chattels personal. Now, at this period the termor is but a 
slightly disguised usurer: Maitland’s researches established the fact in Eng- 
land and Dr. des Longrais quotes numerous French satires to the same effect: 


“Mes esgardez que de deniers 
Ont usuriers en leurs greniers 
Faussonier et termeiseur. .. . 
Tuit vivent presque de rapine.” 1° 


He is a capitalist who pays down a sum of ready money to an embarrassed 
landowner and in return takes a term of his land long enough to recover his 
principal and his profits. The author rightly points out the difference between 
this transaction and the normal situation where we have a family inheritance 
consisting of — 

“biens de famille durables ou d’une certaine permanence, frugiféres, auxquels 
s’applique seule la saisine de libre tenement et son reméde les Assises, les biens fon- 
ciers patrimoniaux ou familiaux pour qui seuls la théorie de la saisine, telle qu’elle 
est concue au xiii® siécle, a pu étre élaborée.” 11 


This latter, in fact, is that free tenement of which we hear so much, not only 
in private law but also in such solemn public documents as Magna Carta. 
Hence we find that tenancies for life, in dower and by curtesy are all classed 
together with the higher estates as free tenements of which the seisin is pro- 
tected by the assizes. And still later, there will be no seisin whatever, except 
the seisin of free tenement. The termor is clearly not within this category. 
His term is not his natural means of subsistence; it is a speculation, an 
operation of high finance which is certainly sinful, undertaken at his own risk 
in this world and the next. Herein lies the fundamental reason for the dis- 
tinction between real and personal property. For a short time the termor will 
be seised, it is true, but not of a free tenement. Hence, too, in spite of 
Bracton’s eagerness to use the word usufructuary, he dare not apply it to an 
estate, for life for it is a free tenement and the economic basis of a family. 
The argument becomes obscure, however, when the author urges that 
there is some inherent connection between the action of trespass and the idea 
of possession. This involves a very obscure question, the origin of trespass, 
and until the matter can be settled from the plea rolls (now in course of 
publication) it seems not only premature but dangerous to say that: 


“L’action de trespass va étre désormais indissolublement liée 4 l’idée de ‘ pos- 
session,’ on peut mémie dire qu’elle va créer la ‘ possession’ anglaise; quiconque a 
le droit d’intenter le writ of trespass est dit ‘ posséder.’ Comme le writ of trespass 
est octroyé avec la plus grande libéralité, l’Angleterre se trouve avoir, 4 partir du 
xiv® siécle, une théorie trés large de la possession, plus libérale peut-étre que la 
théorie romaine dont elle s’inspire.” 12 





® P. 131, n. 3. 11 Pf, 165. 
10 P, 119, Nn. I. 12 Pf, 135. 
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Trespass is not entirely concerned with property; crime, tort and contract 
have all been involved in its history by the r4th century. Even in trespass 
quare clausum fregit, it is very doubtful at what time a termor is first allowed 
to say that “his ” close has been broken. 

The study of the tenant for life is distinguished by the suggestion that the 
two places where Bracton very exceptionally calls him an usufructuary can be 
explained as being tenants for life under a lease (husbandry lease), the dis- 
tinction being the same as that recognized in the 18th century and in the 
Settled Lands Acts; the husbandry lessee, even for life, has not a free tene- 
ment, Bracton seems to say. It would be interesting if any example of this 
class distinction could be found on the plea rolls. 

Finally the author undertakes a special investigation of the position of the 
doweress, a subject which has been little studied and which certainly presents 
sufficient difficulties. Following Glanvill, Bracton and all the modern authori- 
ties, the author states that dower at this period is a gift from the groom to 
the bride, which religion and custom require him to make —at least if the 
espousals have been solemn. The English historians make no attempt to fix . 
the date when the woman has a right independently of endowment, and the 
only attempt to do so with which we are acquainted in an allied system is the 
article by Astoul 1* where no very certain solution is suggested on this very 
obscure matter. A learned reviewer in the London Times ‘+ has maintained 
that the gift is purely a convention and that “ before the opening of the 12th 
century the widow has a right to possession, and it is not a question of a gift 
at all.” However, Glanvill and Bracton treat it as a gift, and it is in these 
terms that the author examines a complicated question and finds a funda- 
mental distinction between dower named, into which the doweress simply 
enters, “la douairiére qui a un bien, le garde,” and the reasonable dower, for 
which she must depend on assignment by the heir. 

The foregoing summary will show how deeply Dr. des Longrais goes into 
the roots of real property law. He has a surprising mastery of the technicali- 
ties of our old common law, and brings to them a keen mind and the advan- 
tage of familiarity with several legal systems. It is ‘“ comparative legal 
history ” cf the best sort, richly documented with pertinent texts. The prop- 
erty lawyer who would examine the foundations of his science will find this 
volume stimulating indeed, and we do not doubt that he will share our im- 
patience in awaiting the next volume — which will be the most crucial in the 
establishment of the author’s thesis; nor will readers fail to appreciate the 
luxury of an admirable index extending to more than fifty columns. 


THEODORE F. T. PLUCKNETT. 





HANDBOOK OF THE LAW OF EQuIty PLEADING AND PRACTICE. By Walter C. 
Clephane. St. Paul: West Publishing Company. 1926. pp. xiv, 605. 


This is a “ hornbook” or “ elementary treatise” carefully written by an 
author whose combined experience in teaching and practicing law, and in ad- 
ministration, qualified him to do a difficult and rather dull job in a workman- 
like and satisfactory way. The book is liberally cross referenced to its prede- 
cessor in the hornbook series, Shipman’s Handbook of Equity Pleading. 





13 1911 BULLETIN DU COMITE DES TRAVAUX HISTORIQUES ET SCIENTIFI..UES 
(Section des Sciences économiques et sociales) 125-38. 

14 Literary Supplement, March 18, 1025. 

1 Favorably reviewed in (1897) 11 Harv. L. REv. 274. 
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Plenty has happened in the last thirty years to make the new handbook 
valuable. The 1912 Federal Equity Rules are properiy emphasized through- 
out, well discussed in the text and set out in the appendix. A short chapter 
on equitable defenses in actions at law contains material on new problems 
raised by the Federal Judicial Code. 

An historical sketch of equity jurisdiction is compressed in a few preliminary 
pages. The 48 pages of Chapter 5 (Contents of Particular Bills) are a high 
pressure condensation of equity jurisdiction including foreclosure, partition, 
bills of peace, reformation, cancellation, specific performance, receivership, 
divorce, equitable relief against tort, and interpleader. From these sections 
the student might gather that from the time of Lord Eldon to the present 
there has been and is now a rather unshakeable rigidity in the principles of 
equity.2, Would not six references to the right law review articles in lieu of 
double the quantity of citations in Chapter 5 have excited the student’s sus- 
picion that the equitable principles of specific performance, relief against torts, 
bills of peace, and interpleader are in 1927 still in the growing stage? Should 
current students purchase their equity cars on the theory that the present 
models will see them through well enough? Will they not do better to watch 
and analyze all the new factory announcements with the idea frequently of 
turning in their used cars for new models? Even in the brief summary, how- 
ever, the full text of the Federal Interpleader Act of 1926 may suggest not 
only to the student, but also to his busy, practicing parent (who thinks he has 
outgrown hornbooks) that the evolution of equity did not cease with Lord 
Eldon. 

When the student breaks into the main subject matter of equity pleading, 
spelling out the excellent chart, — “a birdseye view of the entire field,” — in 
terms of the well arranged text, he can have no doubt that he will have ample 
opportunity in practice to work out live and unsettled problems. He is told 
how equity had to borrow demurrers from the common law. He works through 
80 pages on demurrers and pleas though knowing they are abolished in the 
courts where he will draw his most important equity pleadings. It is the 
reader’s fault, and not the author’s if he does not learn that to get the best 
mileage out of the new model cars he must have a sound working knowledge 
of the old ones.® 

Almost 100 pages are given to forms. A large percentage of these savor of 
District of Columbia practice. The mechanics of the book are reasonably 
satisfactory, assuming that in a hornbook there is not space for a table of 
cases. 

At the beginning, middle, and end of his practice the average reader has to 
take depositions in cases which are not his own. The directions given by the 
distant correspondent are generally inadequate. When the rule is not explicit, 
may the testimony be taken in shorthand and then transcribed or must it be 
written out forthwith in full? In his excellent discussion of depositions the 
experienced author could surely have made some most valuable suggestions 
on the important theoretical question: how far is the factual essentiality of 
the high grade stenographer in the modern law office impliedly recognized in 
statutes and rules of court? Many depositions are not taken under rules as 
clear cut as Federal Equity Rule so. 

SAYRE MACNEIL. 





2 See p. 10. 8 See pp. 75, 303, 325. 
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INTRODUCTION TO ANGLO-AMERICAN LAw. By Hugh Evander Willis. Indiana 
University Studies, No. 69. Bloomington: Indiana University. 1926. 
pp. 234. 

This book has been prepared by the author as a text-book for his course 
given to first year men in the Indiana University Law School, which is in- 
tended as a genera} introduction to the study of law. 

The book is divided into four parts, of which the first and most important 
relates to legal concepts. The author has formulated his own definition of 
law: “a scheme of social control for the protection of social interests.” This 
concept of the fundamental nature of law — its primary social aspect — is the 
basis of the author’s reasoning. It would appear to be sound, except that the 
author perhaps does not lay sufficient emphasis upon the necessity for stability 
of the rules of law. Even a bad rule is generally better than no rule at all. 
On the other hand, the purpose undoubtedly is to emphasize the theory upon 
which new questions should be determined, and the author’s contention that 
law is and should be a developing subject and that it should develop in the di- 
rection of the social welfare, is unquestionably sound, and a most desirable 
foundation for the thought of those who are to develop our law in the next 
generation. 

The social interests protected by the law are classified generally in accord- 
ance with the suggestions of Dean Pound. The legal capacities by which these 
interests are to be safe-guarded are classified according to the elaborate sys- 
tem developed by Professor Hohfeld into rights, privileges, powers, and im- 
munities, with sub-classifications. The explanations, while necessarily brief, 
are clear and adequate for the purpose intended, though some might think that 
the author tends unduly to minimize the importance of external enforcement 
of these legal capacities by the courts, and otherwise. 

A more important point of possible controversy is the author’s distinct and 
unsparing condemnation of the present legal procedure, especially in the 
United States. It is submitted, however, that he is justified in his position 
on this point. There are, no doubt, many reasons for the chaotic and disgrace- 
ful condition of the administration of justice in our country, but “ litigating 
legal procedure,” which the author so graphically describes, is surely not one 
of the least of them. Furthermore, any attempts of reform through the de- 
velopment of our present procedure seem well-nigh hopeless. The half- 
hearted attempt made by the state of New York in 1920 to reform its pro- 
cedure by mere simplification has proven very unsatisfactory, even if not 
wholly futile. Our experience has uniformly proved that reform in the ad- 
ministration of justice can only be obtained by the abolishment of procedural 
litigation, which means taking the conduct of trials from attorneys and putting 
it into the control of the courts. The sooner law students are told this, the 
better for themselves and for the legal system which they are to administer 
and develop. 

The second part of the book is a summary of the history of the development 
of our law, divided into periods in accordance with Dean Pound’s sugges- 
tions. The purpose is primarily to point out the influence of this historical 
development (both for good and evil) upon our law, and this purpose is ad- 
mirably accomplished. The last period mentioned, that of Socialization, which 
represents a tendency toward conscious recognition of the social interests 
which it is the fundamental purpose of the law to protect, is shown to be 
hardly begun, either in thought or application, in this country. . 

Part three has biographies of the more important persons in legal history, 
with a mention of a few of the conspicuous contemporary members of the 
profession. 





1 Interests of Personality (1915) 28 Harv. L. Rev. 343. 
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Part four is primarily practical in viewpoint, and contains suggestions as to 
the use of law books, the abstracting of cases, and brief-making. The author 
has in this part drawn largely on the work of Professors Wigmore and Morgan, 
which he has supplemented by a number of practical suggestions, particularly 
with reference to the preparation and abstracting of cases. 

The book should have a wide appeal both to law schools which are prepar- 
ing to introduce such a course and also to persons engaged in the actual work 
of the profession who are desirous, as many are, and all should be, of under- 
standing better the true function and therefore the proper direction for the 
development of our legal system. 

Rosert C. Brown. 





Les Droits DE L’AUTEUR SUR SON OgUvrE. By Renée-Pierre Lepaulle. 
Paris: Dalloz. 1927. pp. 430. 


Mme. Lepaulle, the wife of a jurisconsult known to readers of this peri- 
odical by his article in Volume 35,1 has performed an excellent service for 
French practitioners and theorists by this thorough collection and analysis of 
the “ doctrine ” and “ jurisprudence ” upon the subject of copyright. Those 
unfamiliar with the French law may be surprised by the similarity of its de- 
cisions in this field with those of our own system. It is evident that the 
reasoning and results are the same on most of the important or controversial 
points; to name but a few examples, the rights of collaborators or co-owners, 
the effect of the separation of the “ droit moral ” or intangible right from the 
property in the material as applied to creditors’ claims in unpublished works 
or to gifts thereof, or the rules as to infringement, especially‘as regards trans- 
lations. A French law of 1925, like ours of 1909, has dispensed with the neces- 
sity of deposit for the acquisition of the right. The peculiar problems are 
few, one of the most important being caused by the fact that the right endures 
fifty years after the owner’s death, of which provision one would like to avoid 
the literal application to learned societies. Mme. Lepaulle’s criticism of the 
usual conclusions regarding the effect of marriage on literary rights is brilliant 
and convincing. Of especial interest to a foreigner are the sections describing 
the constitution and operations of the artists’ associations, literary, dramatic 
and musical, which appear to exercise what in any other hands would appear 
to the Latin temperament intolerable tyranny.? Although the book is in- 
tended for practical purposes, it displays considerable powers of legal syn- 
thesis as well as clear and at times almost humorous grasp of realities. 


J. B. THAYER. 





1 The Function of Comparative Law (1922) 35 Harv. L. Rev. 838. 
2 Cf. p. 255, n. 2. 





